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AN INTRODUCTION TO THISCOLLECTION

This is a collection of the key selections from the relatively small number of Supreme Court
cases which have engaged in a historical inquiry into the adoption or ratification of the 14"
Amendment. Given the breadth of the power that the Federal Courts currently have (either
granted to them or arrogated by them, depending on your point of view) to review and to
declare unconstitutional state laws, municipal ordinances, and the official actions of state
agencies, it is remarkable that so few cases have bothered to examine the historical record to
examine the arguments for or against a particular interpretation of the three key clauses of the
first section of the Amendment.

The Court in Brown v. Board of Education at least explained why it did not include such an
inquiry, although it had directed the parties to research and brief the issue:

"Reargument was largely devoted to the circumstances surrounding the adoption of the Fourteenth Amendment in
1868. It covered exhaustively consideration of the Amendment in Congress, ratification by the states, then-existing



practicesin racial segregation, and the views of proponents and opponents of the Amendment.

"This discussion and our own investigation convince us that, although these sources cast some light, it is not enough
to resolve the problem with which we are faced. At best, they are inconclusive. The most avid proponents of the post-
War Amendments undoubtedly intended them to remove all legal distinctions among ‘all persons born or naturalized
in the United States." Their opponents, just as certainly, were antagonistic to both the letter and the spirit of the
Amendments and wished them to have the most limited effect. What others in Congress and the state |egislatures had
in mind cannot be determined with any degree of certainty.”

The cases which have made this inquiry in a detailed fashion consist of the following:

Two opinions by Justice Hugo Black, written 19 years apart, in Adamson v. California
and Duncan v. Louisiana, in support of hislonely position that the intent of the framers of
the Due Process clause was to incorporate all of the protections afforded against Federal
governmental action in the Bill of Rights and make them effective against state action.

Two opinions by the second Justice John Harlan, dissenting against the "one-man one-
vote" decisions in Reynolds v. Sms and Orgeon v. Mitchell, and arguing that the Equal
Protection clause was never intended to give the Federal judiciary the power to interfere
with the internal political structure of the states.



The City of Boerne case engaged in some discussion of historical factors in connection with its
ruling under Section 5, the Congressional enforcement clause.

We have included under "Brief Mentions" some much more limited language as found in a few
other cases.

This is Part 2 of the project on the Legislative History of the Fourteenth Amendment. Part 1 is
the collection of pertinent entries from the Congressional Globe, 39" Congress, 1% session,
entitled "The Debates in Congress on the Fourteenth Amendment”. It is available at|this site.

Part 3 is not publicly available, for copyright reasons. It collects several of the articles that have
appeared in law reviews on this topic.

Visit my |public wiki site|for additional information and updates about the project.



http://www.lulu.com/content/183414
http://dangelis.pbwiki.com

A technical note about these pages

The text of these opinions was retrieved from Findlaw's excellent collection.! Please visit
http://www.findlaw.com/casecode/#federal for the complete text of these and other opinions.

The pages are created so as to be easily read on a computer screen.

We have set up most pages so that each page from the original is found on one page in thisfile.
This occasionally resulted in a very small amount of text on one page. The reason is that the
original opinions were published with footnotes rather than endnotes. Thus, a page with several
footnotes or with alengthy footnote will have relatively little text. On occasion, we have
combined several such short pages on one page of thisfile.

1 The single exception is the City of Boerne case. FindLaw's version of that opinion does not include page numbers.


http://www.findlaw.com/casecode/#federal

Adamson v. Calfornia
332 U.S. 46 (1947)

This case involved a claim that the Due Process clause of the 14" Amendment was violated
when the prosecution in a state murder trial was allowed to comment on the defendant's failure
to take the stand. Over the years, the Court had been grappling with the question of whether the
substantive guarantees of the Bill of Rights were adopted as against the states by the Due
Process clause, and if so, which ones. Justice Hugo Black, alone against his brethren, argued for
atotal incorporation theory, under which each of the first eight amendments, and nothing else,
was enforceable against the states under the clause.

To his dissenting opinion, at p. 92, he attached an Appendix which set forth his summary of the
debates and proceedings which led to the adoption of the 14" Amendment. It consists of
Sections | through Vi1, as follows:

| - The origin of the Amendment in the Joint Committee
[l - Debates on the amendment, February 26, 1866
[11 - Outside events which influenced the debates



IV - The Committee on Reconstruction

V - Introduction of the Amendment in the House

VI - The report of the Joint Committee

VIl - Formal statements made after adoption in Congress

V11 - Discussion of the Supreme Court cases decided since the Amendment was

adopted which reflected an incorporation theory



[332U.S. 46, 9]

APPENDIX

I. The legislative origin of the first section of the Fourteenth Amendment seems to have been in the Joint
Committee on Reconstruction. That Committee had been appointed by a concurrent resolution of the House and
Senate with authority to report 'by bill or otherwise' whether the former Confederate States 'are entitled to be
represented in either House of Congress.' Cong. Globe, 39th Cong., 1st Sess. (1865) 6, 30. The broad mission of
that Committee was revealed by its very first action of sending a delegation to President Johnson requesting
him to 'defer al further executive action in regard to reconstruction until this committee shall have taken action
on that subject.’ Journal of the Joint Committee on Reconstruction, 39th Cong., 1st Sess. (1866), reprinted as
Sen.Doc. No. 711, 63d Cong., 3d Sess. (1915) 6. It immediately set about the business of drafting constitutional
amendments which would outline the plan of reconstruction which it would recommend to Congress. Some of
those proposed amendments related to suffrage and representation in the South. Journal, 7. On January 12,
1866, a subcommittee, consisting of Senators Fessenden (Chairman of the Reconstruction Com-



[332 U.S. 46, 93] mittee) and Howard, and Congressmen Stevens, Bingham and Conkling, was appointed to
consider those suffrage proposals. Journal, 9. There was at the same time referred to this Committee a 'proposed
amendment to the Constitution' submitted by Mr. Bingham that:

"The Congress shall have power to make all laws necessary and proper to secure to all personsin every State
within this Union equal protection in their rights of life, liberty, and property.' Journal, 9.

Another proposed amendment that 'All laws, State or national, shall operate impartially and equally on al
persons without regard to race or color,'1l was also referred to the Committee. Journal, 9. On January 24, 1866,
the subcommittee reported back a combnation of these two proposals which was not accepted by the full
Committee. Journal, 13, 14. Thereupon the proposals were referred to a 'select committee of three,' Bingham,
Boutwell and Rogers. Journal, 14. On January 27, 1866, Mr. Bingham on behalf of the select committee,
presented this recommended amendment to the full committee:

'‘Congress shall have power to make all laws which shall be necessary and proper to secure all personsin
every State full protection in the enjoyment of life, liberty and property; and to all citizens of the United
States, in any State, the same immunities and also equal political rights and privileges.' Journal, 14.

This was not accepted. But on February 3, 1866, Mr. Bingham submitted an amended version:

"The Congress shall have power to make all laws which shall be necessary and proper to secure to the
citizens of each State all privileges and immunities of citizensin the several States (art. 4, sec. 2); and to all
personsin the several States equal protection



[332U.S.46, 94] in therights of life, liberty, and property (5th amendment).’

This won committee approval, Journal, 17, and was presented by Mr. Bingham to the House on behalf of the
Committee on February 13, 1866. Cong. Globe, supra, 813.

I1. When, on February 26, the proposed amendment came up for debate, Mr. Bingham stated that 'by order * * *
of the committee* * * | propose adoption of this amendment.’ In support of it he said:

* * * The amendment proposed stands in the very words of the Constitution of the United States asit came
to us from the hands of itsillustrious framers. Every word of the proposed amendment isto-day in the
Constitution of our country, save the words conferring the express grant of power upon the Congress of the
United States. The residue of the resolution, as the House will see by areference to the Congtitution, is the
language of the second section of the fourth article, and of a portion of the fifth amendment adopted by the
First Congressin 1789, and made part of the Congtitution of the country. * * *

'Sir, it has been the want of the Republic that there was not an express grant of power in the Constitution to
enable the whole people of every State, by congressional enactment, to enforce obedience to these
requirements of the Constitution. Nothing can be plainer to thoughtful men than that if the grant of power
had been originally conferred upon the Congress of the nation and legislation had been upon your statute-
books to enforce these requirements of the Constitution in every State, that rebellion, which has scarred and
blasted the land, would have been an impossibility. * * *

'‘And, gir, it isequally clear by every construction of the Constitution, its contemporaneous construction, its
con-



[332 U.S. 46, 95] tinued construction, legislative, executive, and judicial, that these great provisions of the
Constitution, thisimmortal bill of rights embodied in the Constitution, rested for its execution and
enforcement hitherto upon the fidelity of the States. * * *' Cong.Globe, supra, 1033, 1034.

Opposition speakers emphasized that the Amendment would destroy state's rights and empower Congress to
legislate on matters of purely local concern. Cong.Globe, supra, 1054, 1057, 1063-1065, 1083, 1085-1087. See
alsoid. at 1082. Some took the position that the Amendment was unnecessary because the Bill of Rights were
already secured against state violation. 1d. at 1059, 1066, 1088. Mr. Bingham joined issue on this contention:

"The gentleman seemed to think that all persons could have remedies for all violations of their rights of 'life,
liberty, and property' in the Federal courts.

'l ventured to ask him yesterday when any action of that sort was ever maintained in any of the Federal
courts of the United States to redress the great wrong which has ben practice d, and which is being practiced
now in more States than one of the Union under the authority of State laws, denying to citizens therein equal
protection or any protection in the rights of life, liberty, and property.

* * * A gentleman on the other side interrupted me and wanted to know if | could cite a decision showing
that the power of the Federal Government to enforce in the United States courts the bill of rights under the
articles of amendment to the Congtitution had been denied. | answered that | was prepared to introduce such
decisions; and that is exactly what makes plain the necessity of adopting this amendment.

'Mr. Speaker, on this subject | refer the House and the country to a decision of the Supreme Court, to be
found in 7 Pet., a page 247, in the case of Barron v. The Mayor and City



[332U.S. 46, 96] Council of Baltimore, involving the question whether the provisions of the fifth article of the
amendments to the Constitution are binding upon the State of Maryland and to be enforced in the Federal
courts. The Chief Justice says:

"The people of the United States framed such a Government for the United States as they supposed best adapted
to their situation and best calculated to promote their interests. The powers they conferred on this Government
were to be exercised by itself; and the limitations of power, if expressed in general terms, are naturally, and we
think necessarily, applicable to the Government created by the instrument. They are limitations of power
granted in the instrument itself, not of distinct governments, framed by different persons and for different
puUrposes.

"If these propositions be correct, the fifth amendment must be understood as restraining the power of the
Genera Government, not as applicable to the States.’

'l read one further decision on this subject-the case of the Lessee of Livingston v. Moore and others, 7 Pet.,
469, at page 551. The court, in delivering its opinion, says:

"Asto the Amendments of the Constitution of the United States, they must be put out of the case, since it is now
settled that those amendments do not extend to the States; and this observation disposes of the next exception,
which relies on the seventh article of those amendments.'

"The question is simply whether you will give by this amendment to the people of the United States the
power, by legislative enactment, to punish officials of States for violation of oaths enjoined upon them by
their Constitution?* * * |sthe Bill of Rightsto stand in



[332U.S. 46, 97] our Constitution hereafter, asin the past five years within eleven States, a mere dead letter?
It is absolutely essential to the safety of the people that it should be enforced.

'Mr. Speaker, it appearsto me that this very provision of the bill of rights brought in question this day, upon
thistrial before the House, more than any other provision of the Constitution, makes that unity of
government which constitutes us one people, by which and through which American nationality came to be,
and only by the enforcement of which can American nationality continue to be.

'What more could have been added to that instrument to secure the enforcement of these provisions of the
bill of rightsin every State, other than the additional grant of power which we ask this day?* * *

'As slaves were not protected by the Constitution, there might be some color of excuse for the dave States
in their disregard for the requirement of the bill of rights asto savesin refusing them protection in life or
property. * * *

'But, gir, there never was even colorable excuse, much less apology, for any man North or South claiming
that any State Legislature or State court, or State Executive, has any right to deny protection to any free
citizen of the United States within their limitsin the rights of life, liberty, and property. Gentlemen who
oppose this amendment oppose the grant of power to enforce the bill of rights. Gentlemen who oppose this
amendment smply delare to th ese rebel States, 'Go on with your confiscation statutes, your statutes of
banishment, your statutes of unjust imprisonment, your statutes of murder and death against men because of
their loyalty to the Constitution and Government of the United States." Id. at 1089-1091.

* * * Where is the power in Congress, unless this or some similar anendment be adopted, to prevent the
reen-



[332U.S. 46, 98] actment of those infernal statutes* * *? Let some man answer. Why, sir, the gentleman from
New York (Mr. Hale) * * * yesterday gave up the argument on this point. He said that the citizens must rely
upon the State for their protection. | admit that such is the rule under the Constitution as it now stands.’ Id.
at 1093.

As one important writer on the adoption of the Fourteenth Amendment has observed, 'Mr. Bingham's speech in
defense and advocacy of his amendment comprehends practically everything that was said in the press or on the
floor of the House in favor of the resolution. * * ** Kendrick, Journa of the Joint Committee on Reconstruction
(1914) 217. A reading of the debates indicates that no member except Mr. Hale had contradicted Mr. Bingham's
argument that without this Amendment the states had power to deprive persons of the rights guaranteed by the
first eight amendments. Mr. Hale had conceded that he did not 'know of a case where it has ever been decided
that the United States Constitution is sufficient for the protection of the liberties of the citizen." Cong.Globe,
supra, at 1064. But he was apparently unaware of the decision of this Court in Barron v. Baltimore, supra. For
he thought that the protections of the Bill of Rights had already been 'thrown over usin some way, whether with
or without the sanction of ajudicial decision* * *' And in any event, he insisted, * * * the American people
have not yet found that their State governments are insufficient to protect the rights and liberties of the citizen.'
He further objected, as had most of the other opponents to the proposal, that the Amendment authorized the
Congress to 'arrogate’ to itself vast powers over al kinds of affairs which should properly be left to the States.
Cong.Globe, supra, 1064, 1065.

When Mr. Hotchkiss suggested that the amendment should be couched in terms of a prohibition against the
States in addition to authorizing Congress to legislate



[332U.S. 46, 99] against state deprivations of privileges and immunities, debate on the amendment was
postponed until April 2, 1866. Cong.Globe, supra, 1095.

[11. Important events which apparently affected the evolution of the Fourteenth Amendment transpired during
the period during which discussion of it was postponed. The Freedman's Bureau Bill which made deprivation of
certain civil rights of negroes an offense punishable by military tribunals had been passed. It applied, not to the
entire country, but only to the South. On February 19, 1866, President Johnson had vetoed the bill principally
on the ground that it was unconstitutional. Cong.Globe, supra, 915. Forthwith, a companion proposal known as
the Civil Rights Bill empowering federal courts to punish those who deprived any person anywhere in the
country of certain defined civil rights was pressed to passage. Senator Trumbull, Chairman of the Senate
Judiciary Committee, who offered the bill in the Senate on behalf of that Committee, had stated that 'the late
daveholding States had enacted laws ™ * * depriving persons of African descent of privileges which are
essentia to freemen. * * * (S) tatutes of Mississippi * * * provide that if any person of African descent residing
in that State travels from one county to another without having a pass or a certificate of hisfreedom, heisliable
to be committed to jail and to be dealt with as a person who is in the State without authority. Other provisions
of the statute prohibit any negro or mulatto from having fire-arms; and one provision of the statute declares that
for 'exercising the functions of a minister of the Gospel free negroes* * * on onviction, may be punished by * *
* |lashes. * * *' Other provisions* * * prohibit afree negro* * * from keeping a house of entertainment, and
subject him to trial before two justices of the peace and five daveholdersfor



[332U.S. 46, 100] violating * * * thislaw. The statutes of South Carolina make it a highly pena offense for any
person, white or colored, to teach slaves; and similar provisions are to be found running through all the statutes
of the late daveholding States. * * * The purpose of the bill * * * isto destroy all these discriminations. * * *'
Cong.Globe, supra, 474.

In the House, after Mr. Bingham's original proposal for a constitutional amendment had been rejected, the
suggestion was also advanced that the bill secured for al 'the right to speech, * * * trandit, * * * domicil, * * *
the right to sue, the writ of habeas corpus, and the right of petition." Cong.Globe., supra, 1263. And an opponent
of the measure, Mr. Raymond, conceded that it would guarantee to the negro 'the right of free passage * * *. He
has a defined status * * * aright to defend himself * * * to bear arms* * * to testify in the Federal courts* * *.'
Cong.Globe, supra, 1266, 1267. But opponents took the position that without a constitutional amendment such
asthat proposed by Mr. Bingham, the Civil Rights Bill would be unconstitutional. Cong.Globe, supra, 1154,
1155, 1263.

Mr. Bingham himself vigorously opposed and voted against the Bill. His objection wastwo fold: First, insofar
as it extended the protections of the Bill of Rights as against state invasion, he believed the measure to be
uncongtitutional because of the Supreme Court's holding in Barron v. Baltimore, supra. While favoring the
extension of the Bill of Rights guarantees as against state invasion, he thought this could be done only by
passage of his amendment. His second objection to the Bill was that in his view it would go beyond his
objective of making the states observe the Bill of Rights and would actually strip the states of power to govern,
centralizing all power in the Federal Government. To this he was opposed. His views are in part reflected by his
own remarks and the answers to him by Mr. Wilson. Mr. Bingham said, in part:



[332U.S.46, 101] "* * * | do not oppose any legislation which is authorized by the Constitution of my country to
enforce in its letter and its spirit the bill of rights as embodied in that Constitution. | know that the enforcement
of the bill of rightsis the want of the Republic. | know if it had been enforced in good faith in every State of the
Union the calamities and conflicts and crimes and sacrifices of the past five years would have been impossible.

'But | fedl that | am justified in saying, in view of the text of the Constitution of my country, in view of all
its past interpretations, in view of the manifest and declared intent of the men who framed it, the
enforcement of the Bill of Rights, touching the life, liberty, and property of every citizen of the Republic
within every organized State of the Union, is of the reserve powers of the States to be enforced by State
tribunals. * * *

* * * | amwith himin an earnest desire to have the bill of rightsin your Constitution enforced everywhere.
But | ask that it be enforced in accordance with the Constitution of my country.

" * * | submit that the term ‘civil rights includes every right that pertains to the citizen under the
Constitution, laws, the Government of this country. * * *

* * * Thelaw in every State should be just; it should be no respecter of persons. It is otherwise now, and it
has been otherwise for many years in many of the States of the Union. | should remedy that not by an
arbitrary assumption of power, but by amending the Constitution of the United States, expressly prohibiting
the States from any such abuse of power in the future. * * *'

'If the bill of rights, as has been solemnly ruled by the Supreme Court of the United States, does not limit
the powers of the States and prohibit such gross njusticeby



[332U.S. 46, 102 States, it does limit the power of Congress to prohibit any such legislation by Congress.

* * * (T)he care of the property, the liberty, and the life of the citizen, under the solemn sanction of an oath
imposed by your Federal Constitution, isin the States, and not in the Federal Government. | have sought to
effect no change in that respect in the Constitution of the country. | have advocated here an amendment
which would arm Congress with the power to compel obedience to the oath, and punish all violations by
State officers of the bill of rights, but leaving those officersto discharge the duties enjoined upon them as
citizens of the United States by that oath and by that Constitution. * * *' Cong. Globe, supra, 1291, 1292.

Mr. Wilson, House sponsor of the Civil Rights Bill, answered Mr. Bingham's objections to it with these
remarks:

"The gentleman from Ohio tells the House that civil rights involve all the rights that citizens have under the
Government; that in the terms are embraced those rights which belong to the citizen of the United States as
such, and those which belong to a citizen of a State as such; and that this bill is not intended merely to
enforce equality of rights, so far asthey relate to citizens of the United States but invades the States to
enforce equality of rightsin respect to those things which properly and rightfully depend on State
regulations and laws. * * *

* * * | find in the bill of rights which the gentleman desires to have enforced by an amendment to the
Constitution that 'no person shall be deprived of life, liberty, or property without due process of law.' |
understand that these congtitute the civil rights belonging to the citizens in connection with those which are
necessary for the protection and maintenance and perfect enjoyment of the rights thus specifically named,
and these are therightsto



[332 U.S. 46, 103] which this bill relates, having nothing to do with subjects submitted to the control of the
several States.' Cong. Globe, supra at 1294.

In vetoing the Civil Rights Bill, President Johnson said among other things that the bill was unconstitutional for
many of the same reasons advanced by Mr. Bingham:

'Hitherto every subject embraced in the enumeration of rights contained in this bill has been considered as exclusively
belonging to the States. * * * Asrespectsthe Territories, they come within the power of Congress, for as to them, the
lawmaking power isthe federal power; but asto the States no similar provisions exist, vesting in Congress the power
'to make rules and regulations' for them.' Cong. Globe, supra, 1679, 1680.

The bill, however, was passed over President Johnson's veto and in spite of the constitutional objections of
Bingham and others. Cong. Globe, supra, 1809, 1861.

IV. Thereafter the scene changed back to the Committee on Reconstruction. There Mr. Stevens had proposed an
amendment, 1 of which provided 'No discrimination shall be made by any State, nor by the United States, asto
the civil rights of persons because of race, color, or previous condition of servitude." Journal 28. Mr. Bingham
proposed an additional section providing that ‘No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty,
or property without due process of law, nor deny to any person within its jurisdiction the equal protection of the
laws." Journal 30. After the Committee had twice declined to recommend Mr. Bingham's proposal, on April 28
it was accepted by the Committee, substantially in the form he had proposed it, as 1 of the recommended
Amendment. Journal 44.



[332U.S. 46, 104]

V. Inintroducing the proposed Amendment to the House on May 8, 1866, Mr. Stevens speaking for the
Committee said:

‘The first section (of the proposed amendment) prohibits the States from abridging the privileges and
immunities of citizens of the United States, or unlawfully deprivin them of | ife, liberty, or property, or of
denying to any person within their jurisdiction the 'equal’ protection of the laws.

'l can hardly believe that any person can be found who will not admit that every one of these provisionsis
just. They are all asserted, in some form or other, in our Declaration or organic law. But the Constitution
limits only the action of Congress, and is not a limitation on the States. This amendment supplies that
defect, and alows Congress to correct the unjust legislation of the States, so far that the law which operates
upon one man shall operate equally upon al.' Cong. Globe, 2459.2

On May 23, 1866, Senator Howard introduced the proposed amendment to the Senate in the absence of Senator
Fessenden who was sick. Senator Howard prefaced his remarks by stating:

' * * * present to the Senate * * * the views and the motives (of the Reconstruction Committee). * * * One
result of their investigation has been the joint resolution for the amendment of the Constitution of the United
States now under consideration. * * *

"The first section of the amendment * * * submitted for the consideration of the two Houses, relates to the
privileges and immunities of citizens of the several States,



[332U.S. 46, 105] and to the rights and privileges of all persons, whether citizens or others, under the laws of
the United States. * * *

"It will be observed that thisis a general prohibition upon al the States, as such, from abridging the
privileges and immunities of the citizens of the United States. That isitsfirst clause, and | regard it as very
important. It also prohibits each one of the States from depriving any person of life, liberty, or property
without due process of law, or denying to any person within the jurisdiction of the State the equal protection
of itslaws.

'It would be a curious question to solve what are the privileges and immunities of citizens of each of the
Statesin the several States. * * * | am not aware that the Supreme Court have ever undertaken to define
either the nature or extent of the privileges and immunities thus guarantied. * * * But we may gather some
intimation of what probably will be the opinion of the judiciary by referring to * * * Corfield v. Coryell (
Fed.Cas. No. 3230) 4 Washington Circuit Court Reports, page 380. (Here Senator Howard quoted at length
from that opinion.)

'Such is the character of the privileges and immunities spoken of in the second section of the fourth article
of the Constitution. To these privileges and immunities, whatever they may be-for they are not and cannot
be fully defined in their entire extent and precise nature-to these should be added the personal rights
guarantied and secured by the first eight amendments of the Constitution; such as the freedom of speech and
of the press; the right of the people peaceably to assemble and petition the Government for a redress of
grievances, aright appertaining to each and all the people; the right to keep and to bear arms; the right to be
exempted from the quartering of soldiers in a house without the consent of the owner;



[332 U.S. 46, 106] the right to be exempt from unreasonable searches and seizures, and from any search or
Seizure except by virtue of awarrant issued upon aformal oath or affidavit; the right of an accused person to
be informed of the nature of the accusation against him, and his right to be tried by an impartia jury of the
vicinage; and also the right to be secure against excessive bail and against cruel and unusual punishments.

'‘Now, sir, here is amass of privileges, immunities, and rights, some of them secured by the second section
of the fourth article of the Congtitution, which | have recited, some by the first eight amendments of the
Constitution; ad it isafact well worthy of attention that the course of decision of our courts and the present
settled doctrineis, that all these immunities, privileges, rights, thus guarantied by the Constitution, or
recognized by it, are secured to the citizens solely as a citizen of the United States and as a party in their
courts. They do not operate in the slightest degree as arestraint or a prohibition upon state legislation.
States are not affected by them, and it has been repeatedly held that the restriction contained in the
Constitution against the taking of private property for public use without just compensation is not a
restriction upon State legislation, but applies only to the legislation of Congress.

'‘Now, gir, there is no power given in the Constitution to enforce and to carry out any of these guarantees.
They are not powers granted by the Constitution to Congress, and of course do not come within the
sweeping clause of the Constitution authorizing Congress to pass all laws necessary and proper for carrying
out the foregoing or granted powers, but they stand simply as a bill of rightsin the Constitution, without
power on the part of Congress to give them full effect; while at the same time the States are not restrained
from violating the principles embraced in them except by their own local congtitutions,



[332 U.S. 46, 107] which may be altered from year to year. The great object of the first section of this
amendment is, therefore, to restrain the power of the States any compel them at all times to respect these
great fundamental guarantees.' Cong.Globe, supra, 2764.

Mr. Bingham had closed the debate in the House on the proposal prior to its consideration by the Senate. He

said in part:
" * * (M) any instances of State injustice and oppression have aready occurred in the State legidation of
this Union, of flagrant violations of the guarantied privileges of citizens of the United States, for which the
national Government furnished and could furnish by law no remedy whatever. Contrary to the express letter
of your Congtitution, 'cruel and unusual punishments have been inflicted under State laws within this Union
upon citizens, not only for crimes committed, but for sacred duty done, for which and against which the
Government of the United States had provided no remedy and could provide none.

'It was an approbrium to the Republic that for fidelity to the United States they could not by national law be
protected against the degrading punishment inflicted on daves and felons by State law. That great want of
the citizen and stranger, protection by nationa law from unconstitutional State enactments, is supplied by
the first section of this amendment.' Cong. Globe, supra, 2542, 2543.

Both proponents and opponents of 1 of the amendment spoke of its relation to the Civil Rights Bill which had
been previously passed over the President’s veto. Some considered that the amendment settled any doubts there
might be as to the constitutionality of the Civil Rights Bill. Cong. Globe, 2511, 2896. Others maintained that
the Civil Rights Bill would be unconstitutional



[332U.S. 46, 108] unless and until the amendment was adopted. Cong. Globe, 2461, 2502, 2506, 2513, 2961,
2513. Some thought that amendment was nothing but the Civil Rights 'in another shape." Cong. Globe, 2459,
2462, 2465, 2467, 2498, 2502. One attitude of the opponents was epitomized by a statement by Mr. Shanklin
that the amendment strikes 'down the reserved rights of the States, * * * declared by the framers of the
Condtitution to belong to the States exclusively and necessary for the protection of the property and liberty of
the people. The first section of this proposed amendment * * * isto strike down those State rights and invest all
power in General Government.' Cong. Globe, supra, 2500. See a'so Cong. Globe, supra, 2530, 2538.

Except for the addition of the first sentence of 1 which defined citizenship, Cong. Globe, supra 2869, the
amendment weathered the Senate debate without substantial change. Itis signifi cant that several references
were made in the Senate debate to Mr. Bingham's great responsibility for 1 of the amendment as passed by the
House. See e.g. Cong. Globe, supra, 2896.

V1. Also just prior to the final votes in both Houses passing the resolution of adoption, the Report of the Joint
Committee on Reconstruction, H.R.Rep.N0.30, 39th Cong., 1st Sess. (1866); Sen.Rep.No. 112, 39th Cong., 1st
Sess. (1866), was submitted. Cong.Globe, supra, 3038, 3051. This report was apparently not distributed in time
to influence the debates in Congress. But a student of the period reports that 150,000 copies of the Report and
the testimony which it contained were printed in order that senators and representatives might distribute them
among their constituents. Apparently the Report was widely reprinted in the press and used as a campaign
document



[332U.S. 46, 109] in the election of 1866. Kendrick, Journal of the Joint Committee on Reconstruction (1914)
265. According to Kendrick the Report was 'eagerly * * * perused' for information concerning ‘conditions in the
South." Kendrick, supra, 265.

The Report of the Committee had said with reference to the necessity of amending the Constitution:

* * * (T)he so-called Confederate States are not, at present, entitled to representation in the Congress of the
United States; that, before allowing such representation, adequate security for future peace and safety
should be required; that this can only be found in such changes of the organic law as shall determine the
civil rights and privileges of all citizensin all parts of the republic. * * *' Report, supra, XXI.

Among the examples recited by the testimony were discrimination against negro churches and preachers by
local officials and criminal punishment of those who attended objectionable church services. Report, Part 11, 52.
Testimony also cited recently enacted Louisiana laws which made it ‘a highly penal offense for anyone to do
anything that might be construed into encouraging the blacks to leave the persons with whom they had made
contracts for labor * * *." Report, Part I11, p. 25.3

Flack, supraat 142, who canvassed newspaper coverage and speeches concerning the popular discussion of the
adoption of the Fourteenth Amendment, indicates that



[332U.S. 46, 110] Senator Howard's speech stating that one of the purposes of the first section wasto give
Congress power to enforce the Bill of Rights as well as extracts and digests of other speeches were published
widely in the press. Flack summarizes his observation that

"The declarations and statements of newspapers, writers and speakers, * * * show very clearly, * * * the
genera opinion held in the North. That opinion, briefly stated, was that the Amendment embodied the Civil
Rights Bill and gave Congress the power to define and secure the privileges of citizens of the United States.
There does not seem to have been any statement at all as to whether the first eight Amendments were to be
made applicable to the States or not, whether the privileges guaranteed by those Amendments were to be
considered as privileges secured by the Amendment, but it may be inferred that this was recognized to be
the logical result by those who thought that the freedom of speech and of the press as well as due process of
law, including ajury trial, were secured by it." Flack, supra, 153, 154.

VII. Forma statements subsequent to adoption of the Amendment by the congressional leaders who particiated
in the drafting and enactment of it are significant. In 1871 a bill was before the House which contemplated

enforcement of the Fourteenth Amendment. Mr. Garfield, who had participated in the debates on the Fourteenth
Amendment in 1866 said:

'l come now to consider * * * for it is the basis of the pending bill, the fourteenth amendment. | ask the
attention of the House to the first section of that amendment, as to its scope and meaning. | hope gentlemen
will bear in mind that this debate, in which so many have taken part, will become historical, as the earliest
legislative construc-



[332 U.S. 46, 111] tion given to this clause of the amendment. Not only the words which we put into the law,
but what shall be said here in the way of defining and interpreting the meaning of the clause, may go far to
settle its interpretation and its value to the country hereafter.' Cong. Globe, 42d Cong., 1st Sess. (App. 1871)
150.

"The next clause of the section under debate declares. 'Nor shall any state deprive any person of life, liberty,
or property, without due process of law.'

‘Thisis copied from the fifth article of amendments, with this difference: asit stood in the fifth article it
operated only as arestraint upon Congress, while here it isa direct restraint upon the governments of the
States. The addition is very valuable. It realizes the full force and effect of the clause in Magna Charta, from
which it was borrowed; and there is now no power in either the State or the national Government to deprive
any person of those great fundamental rights on which al true freedom rests, the rights of life, liberty, and
property, except by due process of law; that is, by an impartial trial according to the laws of the land. * * *'
Cong. Globe, supra, at 152, 153.

A few days earlier, in a debate on this same bill to enforce the Fourteenth Amendment, Mr. Bingham, ill a
member of Congress, had stated at length his understanding of the purpose of the Fourteenth Amendment as he
had originally conceived it:

'Mr. Speaker, the Honorable Gentleman from Illinois (Mr. Farnsworth) did me unwittingly, great service,
when he ventured to ask me why | changed the form of the first section of the fourteenth article of
amendment from the form in which | reported it to the House in February, 1866, from the Committee on
Reconstruction. | will answer the gentleman, sir, and answer him truthfully. | had the honor to frame the
amendment as reported in February, 1866, and the first section, asit now



[332U.S. 46, 112] stands, letter for letter, and syllable for syllable, in the fourteenth article of the amendments
to the Constitution of the United States, save the introductory clause defining citizens. The clause defining
citizens never came from the joint Committee on Reconstruction, but the residue of the first section of the
fourteenth amendment did come from the committee precisely as | wrote it and offered it in the Committee
on Reconstruction, and precisely asit now stands in the Congtitution. * * *

‘That is the grant of power. It isfull and complete. The gentleman says that amendment differs from the
amendment reported by me in February; differs from the provision introduced and written by me, now in the
fourteenth article of amendments. It differsin this: that it is now, asit now stands in the Congtitution, more
comprehensive than as it was first proposed and reported in February, 1866. It embraces all and more than
did the February proposition.

‘The gentleman ventured upon saying that this amendment does not embrace all of the amendment prepared
and reported by me with the consent of the committee in February, 1866. The amendment reported in
February, to which the gentleman refers, is as follows: "The Congress shall have power to make all laws
which shall be necessary and proper to secure to the citizens of each State al the privileges and immunities
of citizensin the several States, and to all personsin the several States equal protection in the rights of life,
liberty, and property.'

"That i the amendment, and the whole of it, asreported in February, 1866. That amendment never was
rejected by the House or Senate. A motion was made to lay it on the table, which was atest vote on the
merits of it, and the motion failed. * * * | consented to and voted for the motion to postponeit. * * *
Afterward in the joint



[332 U.S. 46, 113] Committee on Reconstruction, | introduced this amendment, in the precise form, as| have
stated, in which it was reported, and as it now stands in the Constitution of my country. * * *

'l answer the gentleman, how | came to change the form of February to the words now in the first section of
the fourteenth article of amendments, as they stand, and | trust will forever stand, in the Constitution of my
country. | had read-and that is what induced me to attempt to impose by constitutional amendments new
limitations upon the power of the States-the great decision of Marshall in Barron v. The Mayor and City
Council of Baltimore, wherein the Chief Justice said, in obedience to his official oath and the Constitution
asit then was. "'The amendments (to the Constitution) contained no expression indicating an intention to
apply them to the State governments. This court cannot so apply them.'-7 Pet. page 250.

'In this case the city had taken private property for public use, without compensation as alleged, and there
was no redress for the wrong in the Supreme Court of the United States; and only for this reason, the first
eight amendments were not limitations on the power of the States.

'‘And so afterward, in the case of the Lessee of Livingstone v. Moore * * * the court ruled, 'It is now settled
that the amendments (to the Constitution) do not extend to the States." They were but limitations upon
Congress. Jefferson well said of the first eight articles of amendments to the Constitution of the United
States, they constitute the American Bill of Rights. Those amendments secured the citizens against any
deprivation of any essential rights of person by any act of Congress, and among other things thereby they
were secured



[332U.S. 46, 114] in their persons, houses, papers, and effects against unreasonable searches and seizures, in
the inviolability of their homesin times of peace, by declaring that no soldier shall in time of peace be
quartered in any house without the consent of the owner. They secured trial by jury; they secured the right
to be informed of the nature and cause of accusation which might in any case be made against them; they
secured compulsory process for witnesses and to be heard in defense by counsel. They secured, in short, all
the rights dear to the American citizen. And yet it was decided, and rightfully, that these amendments
defining and protecting the rights of men and citizens were only limitations on the power of Congress, not
on the power of the States.

'In ree xamining that case of Barron, Mr. Speaker, after my struggle in the House in February 1866 to which
the gentleman has alluded, | noted and apprehended as | never did before, certain words in that opinion of
Marshall. Referring to the first eight articles of amendments to the Constitution of the United States, the
Chief Justice said: 'Had the framers of these amendments intended them to be limitations on the power of
the State governments they would have imitated the framers of the original Constitution, and have expressed
that intention." Barron v. The Mayor, &c., 7 Pet. 250.

'Acting upon this suggestion | did imitate the framers of the original Constitution. Asthey had said 'No state
shall emit bills of credit, pass any bill of attainder, ex post facto law, or law impairing the obligations of
contracts;' imitating their example and imitating it to the letter, | prepared the provision of the first section
of the Fourteenth Amendment as it stands in the Constitution, as follows: 'No State shall make or enforce
any law which shall abridge the privileges or immunities of the citizens of the United States, nor shall any
State deprive any person, of life, liberty, or property without due process of law,



[332U.S. 46, 115] nor deny to any person within its jurisdiction the equal protection of the laws.'
'l hope the gentleman now knows why | changed the form of the amendment of February, 1866.

'Mr. Speaker, that the scope and meaning of the limitations imposed by the first section, fourteenth
amendment of the Constitution may be more fully understood, permit me to say that the privileges and
immunities of citizens of the United States, as contradistinguished from citizens of a State, are chiefly
defined in the first eight amendments to the Constitution of the United States. Those eight amendments are
asfollows: ( Here Mr. Bingham recited verbatim the first eight articles.)

"These eight articles | have shown never were limitations upon the power of the States, until made so by the
fourteenth amendment. The words of that amendment, 'no State shall make or enforce any law which shall
abridge the privileges and immunities of citizens of the United States,' are an express prohibition upon every
State of the Union, which may be enforced under existing laws of Congress, and such other laws for their
better enforcement as Congress may make.

'Mr. Speaker, that decision in the fourth of Washington's Circuit Court Reports, to which my learned
colleague * * * hasreferred is only a construction of the second section, fourth article of the original
Constitution, to wit, 'The citizens of each State shall be entitled to all privileges and immunities of citizens
in the several States.' In that case the court only held that in civil rights the State could not refuse to extend
to citizens of other States the same general rights secured to its own.

'In the case of the United States v. Primrose, Mr. Webster said that- 'For the purposes of trade, it is evidently
not in the power of any State to impose any hindrance or embarrassment, etc., upon citizens of other States,
or to place them, on coming there, upon a different



[332U.S. 46, 116] footing from her own citizens.' 6 Webster's Works, 112.

‘The learned Justice Story declared that-'The intention of the clause ( 'The citizens of each State shall be
entitled to all privileges and immunities of citizensin the several States) was to confer on the citizens of
each State a general citizenship, and communicated all the privileges and immunities which a citizen of the
same State would be entitled to under the same circumstances.’ Story on The Constitution, Vol. 2, page 605.

'Isit not clear that other and different privileges and immunities than those to which a citizen of a State was
entitled are secured by the provisions of the fourteenth article, that no State shall abridge the privileges and
immunities of citizens of the United States, which are defined in the eight articles of amendment, and which
were not limitations on the power of the States before the fourteenth amendment made them limitations?

'Sir, before the ratification of the fourteenth amendment, the State could deny to any citizen the right of trial
by jury, and it was done. Before that the State could abridge the freedom of the press, and it was so done in
half the States of the Union. Before that a State, asin the case of the State of Illinois, could make it acrime
punishable by fine and imprisonment for any citizen within her limits, in obedience to the injunction of our
divine Master, to help a dave who was ready to perish; to give him shelter, or break with him his crust of
bread. The validity of that State restriction upon the rights of conscience and the duty of life was affirmed,
to the shame and disgrace of America, in the Supreme Court of the United States; but nevertheless affirmed
in obedience to the requirements of the Constitution. * * *

'‘Under the Constitution asit is, not as it was, and by force of the fourteenth amendment, no State hereafter



[332U.S. 46, 117] can imitate the bad example of Illinois, to which | have referred, nor can any State ever
repeat the example of Georia and sen d men to the penitentiary, as did that State, for teaching the Indian to
read the lesson of the New Testament, to know that new evangel, "The pure in heart shall see God.'

" * * You say it is centralized power to restrain by law unlawful combinationsin States against the
Condtitution and citizens of the United States, to enforce the Congtitution and the rights of United States
citizen (sic.) by national law, and to disperse by force, if need be, combinations too powerful to be
overcome by judicia process, engaged in trampling underfoot the life and liberty, or destroying the property
of the citizen.

‘The States never had the right, though they had the power, to inflict wrongs upon free citizens by denial of
the full protection of the laws, because all State officials are by the Constitution required to be bound by
oath or affirmation to support the Constitution. As | have already said, the States, did deny to citizens the
equal protection of the laws, they did deny the rights of citizens under the Constitution, and except to the
extent of the express limitations upon the States, as | have shown, the citizen had no remedy. They denied
trial by jury, and he had no remedy. They took property without compensation, and he had no remedy. They
restricted the freedom of the press, and he had no remedy. They restricted the freedom of speech, and he had
no remedy. They restricted the rights of conscience, and he had no remedy. They bought and sold men who
had no remedy. Who dare say, now that the Constitution has been amended, that the nation cannot by law
provide against all such abuses and denials



[332U.S. 46, 118] of right as these in States and by States, or combinations of persons?

'Mr. Speaker, | respectfully submit to the House and country that, by virtue of these amendments, it is
competent for Congress today to provide by law that no man shall be held to answer in the tribunals of any
State in this Union for any act made criminal by the laws of that state without afair and impartia tria by
jury. Congress never before has had the power to do it. It is aso competent for Congress to provide that no
citizen in any State shall be deprived of its property by State law or the judgment of a State court without
just compensation therefor. Congress never before had the power so to declare. It is competent for the
Congress of the United States to-day to declare that no State shall make or enforce any law which shall
abridge the freedom of speech, the freedom of the press, or the right of the people peaceably to assemble
together and petition for redress of grievances. For these are of the rights of citizens of the United States
defined in the Constitution and guarantied by the fourteenth amendment, and to enforce which Congressis
thereby expressly empowered. * * *' Cong.Globe, App. 1st Sess., 42d Cong., pp. 81, 83-85.

And the day after Mr. Garfield's address, Mr. Dawes, also a member of the 39th Congress, stated his
understanding of the meaning of the Fourteenth Amendment:

'Sir, in the progress of congtitutional liberty, when, in addition to those privileges and immunities (secured
by the original Constitution), there were added from time to time, by amendments, others, and these were
augmented, amplified, and secured and fortified in the buttresses of the Congtitution itself, he hardly
comprehended the full scope and measure of the phrase which appearsin this bill. Let me read, one by one,
these



[332 U.S. 46, 119) amendments, and ask the House to tell me when and where and by what chosen phrase has
man been able to bring before the Congress of the country a broader sweep of legislation than my friend has
in the bill here. In addition to the original rights secured to him in the first article of amendments, he had
secured the free exercise of hisreligious belief, and freedom of speech and the press. Then he had secured
to him the right to keep and bear armsin his defense. Then, after that, his home was secured in time of
peace from the presence of a soldier; and,still furt her, sir, his house, his papers, and his effects were
protected against unreasonable seizure. * * *

‘Then, again, asif that were not enough, by another amendment he was secured against trial for any alleged
offense except it be on the presentation of a grand jury, and he was protected against ever giving testimony
against himself. (Italics supplied.) Then, sir, he was guarantied a speedy trial, and the right to confront every
witness against him. Then in every controversy which should arise he had the right to have it decided by a
jury of his peers. Then, sir, by another amendment, he was never to be required to give excessive bail, or be
punished by cruel and unusual punishment. And till later, Sir, after the bloody sacrifice of our four years
war, we gave the most grand of all these rights, privileges, and immunities, by one single amendment to the
Condtitution, to four millions of American citizens who sprang into being, asit were, by the wave of a
magic wand. Still further, every person born on the soil was made a citizen and clothed with them al.

"It isall these, Mr. Speaker, which are compresended in the words 'American citizen,' and it is to protect and
to secure him in these rights, privileges, and immunities this bill is before the House. And the question to be
settled is, whether by the Congtitution, in which these provisions are



[332U.S. 46, 120] inserted, there is aso power to guard, protect, and enforce these rights of the citizens,
whether they are more, indeed, than a mere declaration of rights, carrying with it no power of enforcement.
* * *' Cong.Globe, 42d Cong., 1st Sess. Part | (1871) 475, 476.

V1I1I. Hereafter appear statementsin opinions of this Court rendered after adoption of the Fourteenth
Amendment and prior to the Twining case which indicate a belief that the Fourteenth Amendment, and
particularly its privileges and immunities clause, was plain application of the Bill of Rightsto the states. See
332 U.S. 75, note 6, supra.

In the Slaughter-House Cases, 16 Wall. 36, 83, the dissenting opinion of Mr. Justice Field emphasized that the
Fourteenth Amendment made a 'citizen of a State* * * acitizen of the United Statesresiding in that State.' 16
Wall. at page 95. But he enunciated arelatively limited number of privileges and immunities which he
considered protected by national power from state interference by the Fourteenth Amendment. Apparently
dissatisfied with the limited interpretation of Mr. Justice Field, Mr. Justice Bradley, although agreeing with all
that Mr. Justice Field had said, wrote an additional dissent. 16 Wall. at page 111. Init he said:

'‘But we are not bound to resort to implication, or to the constitutional history of England, to find an
authoritative declaration of some of the most important privileges and immunities of citizens of the United
States. It isin the Constitution itself. The Congtitution, it istrue, asit stood prior to the recent amendments,
specifies, in terms, only afew of the personal privileges and immunities of citizens, but they are very
comprehensive in their character. The States were merely prohibited from passing bills of



[332U.S. 46, 121] attainder, ex post facto laws, laws impairing the obligation of contracts, and perhaps one or
two more. But others of the greatest consequence were enumerated, although they were only secured, in
express terms, from invasion by the Federal Government; such as the right of habeas corpus, the right of
trial by jury, of free exercise of religious worship, the right of free speech and a free press, the right
peaceably to assemble for the discussion of public measures, the right to be secure against unreasonable
searches and seizures, and above all, and including ailmost al the rest, the right of not being deprived of life,
liberty, or property, without due process of law. These, and still others are specified in the original
Constitution, or in the early amendments of it, as among the privilegesand immuni ties of citizens of the
United States, or, what is still stronger for the force of the argument, the rights of all persons, whether
citizensor not.' 16 Wall. at pages 118, 119; see also 16 Wall. at pages 120-122.

Mr. Justice Swayne joined in this opinion but added his own not inconsistent views. 16 Wall. at page 124.

But in Walker v. Sauvinet, 92 U.S. 90, 92 , when amagjority of the Court held that 'A trial by jury in suits at
common law pending in the State courtsis not * * * a privilege or immunity of national citizenship, which the
States are forbidden by the Fourteenth Amendment to abridge,’ Mr. Justice Field and Mr. Justice Clifford
dissented from 'the opinion and judgment of the Court.' 92 U.S. at page 93.

In Spiesv. lllinois, 123 U.S. 131, counsel for the petitioners, Mr. J. Randolph Tucker, after enumerating the
protections of the Bill of Rights, took this position:

* * * Though originally the first ten Amendments were adopted as limitations on Federal power, yet in so
far asthey secure and recognize fundamental



[332U.S. 46, 122] rights-common law rights-of the man, they make them privileges and immunities of the
man as citizen of the United States, and cannot now be abridged by a State under the Fourteenth
Amendment. In other words, while the ten Amendments, as limitations on power, only apply to the Federal
government, and not to the States, yet in so far as they declare or recognize rights of persons, these rights
are theirs, as citizens of the United States, and the Fourteenth Amendment as to such rights limits state
power, as the ten Amendments had limited Federal power.

* * * the rights declared in the first ten amendments are to be regarded as privileges and immunities of
citizens of the United States, which, as| insist, are protected as such by the Fourteenth Amendment.’ 123
U.S. at pages 151, 152.

The constitutional issues raised by this argument were not reached by the Court which disposed of the case on
jurisdictional grounds.

However, Mr. Justice Field in his dissenting opinion in O'Nell v. Vermont, 144 U.S. 323, 337 , 361, 698, 707,
stated that "after much reflection’ he had become persuaded that the definition of privileges and immunities
given by Mr. Tucker in Spiesv. Illinois, supra, 'is correct." And Mr. Justice Field went on to say that 'While,
therefore, the ten amendments as limitations on power, and, so far as they accomplish their purpose and find
their fruition in such limitations, are applicable only to the federal government and not to the states, yet, so far
asthey declare or recognize the rights of persons they are rights belonging to them as citizens of the United
States under the constitution; and the fourteenth amendment, as




[332U.S. 46, 123] to al such rights, places a limit upon state power by ordaining that no state shall make or
enforce any law which shall abridge them. If I am right in this view, then every citizen of the United Statesis
protected from punishments which are cruel and unusual. It is an immunity which belongs to him, against both
state and federal action. The state cannot apply to him, any more than the United States, the torture, the rack, or
thumb-screw, or any cruel and unusual punishment, or any more than it can deny to him security in his house,
papers, and effects against unreasonable searches and seizures, or compel him to be a witness against himself in
acriminal prosecution. These rights, as those of citizens of the United States, find their recognition and
guaranty against federal action in the constitution of the United States, and against state action in the fourteenth
amendment. The inhibition by that amendment is not the less valuable and effective because of the prior and
existing inhibition against such action in the constitutions of the severa states. * * *' 144 U.S. at page 363, 12
S.Ct. at page 708.

Mr. Jusice Harlan , and apparently Mr. Justice Brewer, concurred in this phase of Mr. Justice Field's dissent.
144 U.S. at pages 366, 370, 371, 12 S.Ct. at pages 709, 711.

For further exposition of these views see also the vigorous dissenting opinions of Mr. Justice Harlan in Hurtado
v. California, 110 U.S. 516, 538 , 122, 292, and Maxwell v. Dow, 176 U.S. 581, 605, as well as his dissenting
opinion in Twining v. New Jersey, 211 U.S. 78, 114 , 26.




Duncan v. Lousiana
391 U.S. 145 (1968)

After the Adamson decision was issued, Charles Fairman had written a critical appraisal of
Black's total incorporation theory. 2 Stan. L. Rev. 5 (1949)

In this case, the question was whether Due Process required that the defendant charged with
burglary be afforded a jury trial. Justice Black concurred with the mgjority that it did, and he
took the opportunity to respond to Fairman's criticism, 19 years later, beginning at p. 162. He
noted in the early paragraphs:

The historical appendix to my Adamson dissent leaves no doubt in my mind that both its sponsors and those
who opposed it believed the Fourteenth Amendment made the first eight Amendments of the Constitution
(the Bill of Rights) applicable to the States.



MR. JUSTICE BLACK, with whom MR. JUSTICE DOUGLAS joins, concurring.

The Court today holds that the right to trial by jury guaranteed defendants in criminal cases in federal courts by Art.
I11 of the United States Constitution and by the Sixth Amendment is also guaranteed by the Fourteenth Amendment
to defendants tried in state courts. With

[391 U.S. 145, 163] this holding | agree for reasons given by the Court. | also agree because of reasons given in my
dissent in Adamson v. California, 332 U.S. 46, 68 . In that dissent, at 90, | took the position, contrary to the holding
in Twining v. New Jersey, 211 U.S. 78, that the Fourteenth Amendment made all of the provisions of the Bill of
Rights applicable to the States. This Court in Palko v. Connecticut, 302 U.S. 319, 323, decided in 1937, although
saying "[t]here is no such general rule," went on to add that the Fourteenth Amendment may make it unlawful for a
State to abridge by its statutes the

"freedom of speech which the First Amendment safeguards against encroachment by the Congress. . . or the
like freedom of the press.. . . or the free exercise of religion . . . or the right of peaceable assembly . . . or the
right of one accused of crime to the benefit of counsel . . . . In these and other situations immunities that are
valid as against the federal government by force of the specific pledges of particular amendments have been
found to beimplicit in the concept of ordered liberty, and thus, through the Fourteenth Amendment, become
valid as against the states.” 1d., at 324-325.

And the Palko opinion went on to explain, 302 U.S., at 326 , that certain Bill of Rights' provisions were made
applicable to the States by bringing them "within the Fourteenth Amendment by a process of absorption.” Thus
Twining v. New Jersey, supra, refused to hold that any one of the Bill of Rights' provisions was made applicable to
the States by the Fourteenth Amendment, but Palko, which must be read as overruling Twining on this point,
concluded that the Bill of Rights Amendments that are "implicit in the concept of ordered liberty" are "absorbed" by
the Fourteenth as protections against




[391 U.S. 145, 164] state invasion. In this situation | said in Adamson v. California, 332 U.S,, at 89, that, while "l
would . . . extend to al the people of the nation the complete protection of the Bill of Rights," that "[i]f the
choice must be between the selective process of the Palko decision applying some of the Bill of Rightsto the
States, or the Twining rule applying none of them, | would choose the Palko selective process.” See Gideon v.
Wainwright, 372 U.S. 335 . And | am very happy to support this selective process through which our Court has
since the Adamson case held most of the specific Bill of Rights protections applicable to the States to the same
extent they are applicable to the Federal Government. Among these are the right to trial by jury decided today,
the right against compelled self-incrimination, the right to counsel, the right to compulsory process for
witnesses, the right to confront witnesses, the right to a speedy and public trial, and the right to be free from
unreasonable searches and seizures.

All of these holdings making Bill of Rights provisions applicable as such to the States mark, of course, a
departure from the Twining doctrine holding that none of those provisions were enforceable as such against the
States. The dissent in this case, however, makes a spirited and forceful defense of that now discredited doctrine.
| do not believe that it is necessary for me to repeat the historical and logical reasons for my challenge to the
Twining holding contained in my Adamson dissent and Appendix to it. What | wrote there in 1947 was the
product of years of study and research. My appraisal of the legislative history followed 10 years of legislative
experience as a Senator of the United States, not a bad way, | suspect, to learn the value of what is said in
legislative debates, committee discussions, committee reports, and various other steps taken in the course of
passage of hills, resolutions,



[391 U.S. 145, 165] and proposed constitutional amendments. My Brother HARLAN'S objectionsto my Adamson
dissent history, like that of most of the objectors, relies most heavily on a criticism written by Professor Charles
Fairman and published in the Stanford Law Review. 2 Stan. L. Rev. 5(1949). | have read and studied this
article extensively, including the historical references, but am compelled to add that in my view it has
completely failed to refute the inferences and arguments that | suggested in my Adamson dissent. Professor
Fairman's "history" relies very heavily on what was not said in the state legislatures that passed on the
Fourteenth Amendment. Instead of relying on this kind of negative pregnant, my legislative experience has
convinced me that it is far wiser to rely on what was said, and most importantly, said by the men who actually
sponsored the Amendment in the Congress. | know from my yearsin the United States Senate that it isto men
like Congressman Bingham, who steered the Amendment through the House, and Senator Howard, who
introduced it in the Senate, that members of Congress look when they seek the real meaning of what is being
offered. And they vote for or against a bill based on what the sponsors of that bill and those who oppose it tell
them it means. The historical appendix to my Adamson dissent leaves no doubt in my mind that both its
sponsors and those who opposed it believed the Fourteenth Amendment made the first eight Amendments of the
Constitution (the Bill of Rights) applicable to the States.

In addition to the adoption of Professor Fairman's "history," the dissent states that "the great words of the four
clauses of the first section of the Fourteenth Amendment would have been an exceedingly peculiar way to say
that “The rights heretofore guaranteed against federal intrusion by the first eight Amendments are henceforth
guaranteed against state intrusion as



[391 U.S. 145, 166] well." Dissenting opinion, n. 9. In response to this| can say only that the words "No State
shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States'
seem to me an eminently reasonable way of expressing the idea that henceforth the Bill of Rights shall apply to
the States. 1 What more precious "privilege" of American citizenship could there be than that privilege to claim
the protections of our great Bill of Rights? | suggest that any reading of "privileges or immunities of citizens of
the United States' which excludes the Bill of Rights safeguards renders the words of this section of the
Fourteenth Amendment meaningless. Senator Howard, who introduced the Fourteenth Amendment for passage
in the Senate, certainly read the words thisway. Although | have cited his speech at length in my Adamson
dissent appendix, | believe it would be worthwhile to reproduce a part of it here.

"Such is the character of the privileges and immunities spoken of in the second section of the fourth article
of the Constitution [the Senator had just read from the old opinion of Corfield v. Coryell, 6 Fed. Cas. 546
(No. 3,230) (E. D. Pa. 1825)]. To these privileges and immunities, whatever they may be - for they are not
and cannot be fully defined in their entire extent and precise nature - to these should be added the personal
rights guarantied and secured by the first eight amendments of the Constitution; such as the freedom of
speech and of the press; the right of the people peaceably to assemble and petition the Government for a
redress of grievances, aright appertaining



[391 U.S. 145, 167] to each and all the people; the right to keep and to bear arms; the right to be exempted
from the quartering of soldiersin a house without the consent of the owner; the right to be exempt from
unreasonable searches and seizures, and from any search or seizure except by virtue of awarrant issued
upon aformal oath or affidavit; the right of an accused person to be informed of the nature of the accusation
against him, and hisright to be tried by an impartial jury of the vicinage; and aso the right to be secure
against excessive bail and against cruel and unusual punishments.

"Now, gir, hereis amass of privileges, immunities, and rights, some of them secured by the second section
of the fourth article of the Congtitution, which | have recited, some by the first eight amendments of the
Constitution; and it is afact well worthy of attention that the course of decision of our courts and the present
settled doctrineis, that all these immunities, privileges, rights, thus guarantied by the Constitution or
recognized by it, are secured to the citizens solely as a citizen of the United States and as a party in their
courts. They do not operate in the slightest degree as arestraint or prohibition upon State legislation. . . .

"... The great object of the first section of this amendment is, therefore, to restrain the power of the States
and compel them at all times to respect these great fundamental guarantees." Cong. Globe, 39th Cong., 1st
Sess., 2765-2766 (1866).

From this | conclude, contrary to my Brother HARLAN, that if anything, it is"exceedingly peculiar” to read the
Fourteenth Amendment differently from the way | do.

While | do not wish at thistime to discuss at length my disagreement with Brother HARLAN'S forthright and
frank restatement of the now discredited Twining doctrine, 2



[391 U.S. 145, 168] | do want to point out what appears to me to be the basic difference between us. Hisview, as
was indeed the view of Twining, is that "due processis an evolving concept” and therefore that it entailsa
"gradual process of judicia inclusion and exclusion” to ascertain those "immutable principles. . . of free
government which no member of the Union may disregard.” Thus the Due Process Clause is treated as
prescribing no specific and clearly ascertainable constitutional command that judges must obey in interpreting
the Constitution, but rather as leaving judges free to decide at any particular time whether a particular rule or
judicial formulation embodies an "immutable principl[€] of free government™ or is "implicit in the concept of
ordered liberty," or whether certain conduct "shocks the judge's conscience” or runs counter to some other
similar, undefined and undefinable standard. Thus due process, according to my Brother HARLAN, isto be a
phrase with no permanent meaning, but one which is found to shift from time to time in accordance with judges
predilections and understandings of what is best for the country. If due process means this, the Fourteenth
Amendment, in my opinion, might as well have been written that "no person shall be deprived of life, liberty or
property except by laws that the judges of the United States Supreme Court shall find to be consistent with the
immutable principles of free government.” It isimpossible for me to believe that such unconfined power is
given to judges in our Constitution that is awritten one in order to limit governmental power.

Another tenet of the Twining doctrine as restated by my Brother HARLAN is that "due process of law requires
only fundamental fairness." But the "fundamental



[391 U.S. 145, 169 fairness' test is one on a par with that of shocking the conscience of the Court. Each of such
tests depends entirely on the particular judge's idea of ethics and morals instead of requiring him to depend on
the boundaries fixed by the written words of the Constitution. Nothing in the history of the phrase "due process
of law" suggests that constitutional controls are to depend on any particular judge's sense of values. The origin
of the Due Process Clause is Chapter 39 of Magna Carta which declares that "No free man shall be taken,
outlawed, banished, or in any way destroyed, nor will We proceed against or prosecute him, except by the
lawful judgment of his peers and by the law of the land." 3 (Emphasis added.) As early as 1354 the words "due
process of law" were used in an English statute interpreting Magna Carta, 4 and by the end of the 14th century
"due process of law" and "law of the land" were interchangeable. Thus the origin of this clause was an attempt
by those who wrote Magna Carta to do away with the so-called trials of that period where people were liable to
sudden arrest and summary conviction in courts and by judicia commissions with no sure and definite
procedural protections and under laws that might have been improvised to try their particular cases. Chapter 39
of Magna Carta was a guarantee that the government would take neither life, liberty, nor property without atrial
in accord with the law of the land that already existed at the time the alleged offense was committed. This
means that the Due Process Clause gives all Americans, whoever they are and wherever they happen to be, the
right to be tried by independent and unprejudiced courts using established procedures and applying valid pre-
existing laws. Thereis not one word of legal history that justifies making the



[391 U.S. 145, 170] term "due process of law" mean a guarantee of atrial free from laws and conduct which the
courts deem at the time to be "arbitrary,” "unreasonable," "unfair,” or "contrary to civilized standards.” The due
process of law standard for atria is one in accordance with the Bill of Rights and laws passed pursuant to
constitutional power, guaranteeing to all alike atrial under the general law of the land.

Finally I want to add that | am not bothered by the argument that applying the Bill of Rights to the States,
"according to the same standards that protect those personal rights against federal encroachment,” 5 interferes
with our concept of federalism in that it may prevent States from trying novel social and economic experiments.
| have never believed that under the guise of federalism the States should be able to experiment with the
protections afforded our citizens through the Bill of Rights. As Justice Goldberg said so wisely in his
concurring opinion in Pointer v. Texas, 380 U.S. 400

"to deny to the States the power to impair a fundamental constitutional right is not to increase federal power,
but, rather, to limit the power of both federal and state governmentsin favor of safeguarding the
fundamental rights and liberties of the individual. In my view this promotes rather than undermines the
basic policy of avoiding excess concentration of power in government, federal or state, which underlies our
concepts of federalism.” 380 U.S,, at 414.

It seemsto me totally inconsistent to advocate, on the one hand, the power of this Court to strike down any state
law or practice which it finds "unreasonable” or "unfair" and, on the other hand, urge that the States be



[391 U.S. 145, 171] given maximum power to develop their own laws and procedures. Y et the due process
approach of my Brothers HARLAN and FORTAS (see other concurring opinion, post, p. 211) does just that
since in effect it restricts the States to practices which a majority of this Court iswilling to approve on a case-
by-case basis. No one is more concerned than | that the States be allowed to use the full scope of their powers
astheir citizens see fit. And that iswhy | have continually fought against the expansion of this Court's authority
over the States through the use of abroad, general interpretation of due process that permits judges to strike
down state laws they do not like.

In closing | want to emphasize that | believe as strongly as ever that the Fourteenth Amendment was intended to
make the Bill of Rights applicable to the States. | have been willing to support the selective incorporation
doctrine, however, as an alternative, although perhaps less historically supportable than complete incorporation.
The selective incorporation process, if used properly, does limit the Supreme Court in the Fourteenth
Amendment field to specific Bill of Rights protections only and keeps judges from roaming at will in their own
notions of what policies outside the Bill of Rights are desirable and what are not. And, most importantly for me,
the selective incorporation process has the virtue of having aready worked to make most of the Bill of Rights
protections applicable to the States.



FOOTNOTES

[ Footnote 1 ] My view has been and is that the Fourteenth Amendment, as a whole, makes the Bill of Rights
applicable to the States. Thiswould certainly include the language of the Privileges and Immunities Clause, as
well as the Due Process Clause.

[ Footnote 2 | For a more thorough exposition of my views against this approach to the Due Process Clause, see
my concurring opinion in Rochin v. California, 342 U.S. 165, 174 .

[ Footnote 3 ] See Murray's Lessee v. Hoboken Land and Improvement Co., 18 How. 272, 276.
[ Footnote 4] 28 Edw. 3, c. 3(1354).

[ Footnote 5] See Malloy v. Hogan, 378 U.S. 1, 10 ; Pointer v. Texas, 380 U.S. 400, 406 ; Mirandav. Arizona,
384 U.S. 436, 464 .




Reynolds v. Sims
377 U.S. 533 (1964)

From the Court's syllabus:

Charging that malapportionment of the Alabama Legislature deprived them and others similarly situated of
rights under the Equal Protection Clause of the Fourteenth Amendment and the Alabama Constitution,
votersin several Alabama counties brought suit against various officials having state election duties.
Complaints sought a declaration that the existing state legislative apportionment provisions were
uncongtitutional; an injunction against future elections pending reapportionment in accordance with the
State Constitution; or, absent such reapportionment, a mandatory injunction requiring holding the 1962
election for legislators at large over the entire State. The complaint alleged serious discrimination against
voters in counties whose populations had grown proportionately far more than others since the 1900 census
which, despite Alabama's congtitutional requirements for legislative representation based on population and
for decennial reapportionment, formed the basis for the existing legisative apportionment. . .

Held:
1. Theright of suffrageis denied by debasement or dilution of a citizen's vote in a state or federal election.
Pp. 554-555.

2. Under the Equal Protection Clause a claim of debasement of the right to vote through malapportionment



presents a justiciable controversy; and the Equal Protection Clause provides manageable standards for lower
courts to determine the constitutionality of a state legislative apportionment scheme. Baker v. Carr, 369 U.S.
186 , followed. Pp. 556-557.

3. The Equal Protection Clause requires substantially equal legislative representation for all citizensin a
State regardless of where they reside. Pp. 561-568.

The majority opinion was written by Chief Justice Warren. Surprisingly, the published opinion
does not make it clear which Justices joined in the majority opinion. It is known that Justices
Clark and Stewart concurred, and Justice Harlan dissented. Harlan had dissented from several
earlier "one man - one vote" rulings. See Wesberry v. Sanders, 376 U.S. 1 (1964), Gray V.
Sanders, 372 U.S. 368 (1963), and Baker v. Carr, 369 U.S. 186 (1962).

The historical analysisis found in Harlan's opinion, beginning at p. 589, in support of his
position that nothing in the 14" Amendment's language or history shows any intention that it be
used to give the Federal government or the Federal judiciary the power to dictate to the states
how their political institutions should be structured. It begins with an analysis of the language of
the 14" Amendment in Part I-A, and then engages in a discussion of its proposal and ratification
in Part |-B. There are two appendices attaching additional textual material.



[377 U.S. 533, 589]
MR. JUSTICE HARLAN, dissenting. *

In these cases the Court holds that seats in the legislatures of six States 1 are apportioned in ways that violate
the Federal Constitution. Under the Court's ruling it is bound to follow that the legislatures in all but afew of
the other 44 States will meet the same fate. 2 These decisions, with Wesberry v. Sanders, 376 U.S. 1, involving
congressional districting by the States, and Gray v. Sanders, 372 U.S. 368, relating to elections for statewide
office, have the effect of placing basic aspects of state political systems under the pervasive overlordship of the
federal judiciary. Once again, 3 | must register my protest.



[377 U.S. 533, 590]
PRELIMINARY STATEMENT.

Today's holding is that the Equal Protection Clause of the Fourteenth Amendment requires every State to
structure its legislature so that all the members of each house represent substantially the same number of
people; other factors may be given play only to the extent that they do not significantly encroach on this basic
"population” principle. Whatever may be thought of this holding as a piece of political ideology - and even on
that score the political history and practices of this country from its earliest beginnings leave wide room for
debate (see the dissenting opinion of Frankfurter, J., in Baker v. Carr, 369 U.S. 186, 266 , 301-323) - | think it
demonstrable that the Fourteenth Amendment does not impose this political tenet on the States or authorize this
Court to do so.

The Court's constitutional discussion, found in its opinion in the Alabama cases (Nos. 23, 27, 41, ante, p. 533)
and more particularly at pages 561-568 thereof, is remarkable (as, indeed, isthat found in the separate opinions
of my Brothers STEWART and CLARK, ante, pp. 588, 587) for its failure to addressitself at all to the
Fourteenth Amendment as a whole or to the legislative history of the Amendment pertinent to the matter at
hand. Stripped of aphorisms, the Court's argument boils down to the assertion that appellees’ right to vote has
been invidioudly "debased" or "diluted" by systems of apportionment which entitle them to vote for fewer
legislators than other voters, an assertion which istied to the Equal Protection Clause only by the
constitutionally frail tautology that "equa" means "equal."

Had the Court paused to probe more deeply into the matter, it would have found that the Equal Protection
Clause was never intended to inhibit the States in choosing



[377 U.S. 533, 591] any democratic method they pleased for the apportionment of their legislatures. Thisis
shown by the language of the Fourteenth Amendment taken as a whole, by the understanding of those who
proposed and ratified it, and by the political practices of the States at the time the Amendment was adopted. It is
confirmed by numerous state and congressional actions since the adoption of the Fourteenth Amendment, and
by the common understanding of the Amendment as evidenced by subsequent constitutional amendments and
decisions of this Court before Baker v. Carr, supra, made an abrupt break with the past in 1962.

The failure of the Court to consider any of these matters cannot be excused or explained by any concept of
"developing” constitutionalism. It is meaningless to speak of constitutional "development” when both the
language and history of the controlling provisions of the Constitution are wholly ignored. Since it can, | think,
be shown beyond doubt that state legislative apportionments, as such, are wholly free of constitutional
limitations, save such as may be imposed by the Republican Form of Government Clause (Const., Art. 1V, 4), 4
the Court's action now bringing them within the purview of the Fourteenth Amendment amounts to nothing less
than an exercise of the amending power by this Court.

So far asthe Federal Congtitution is concerned, the complaints in these cases should all have been dismissed
below for failure to state a cause of action, because what



[377 U.S. 533, 592] has been alleged or proved shows no violation of any constitutional right.

Before proceeding to my argument it should be observed that nothing done in Baker v. Carr, supra, or in the
two cases that followed in its wake, Gray v. Sanders and Wesberry v. Sanders, supra, from which the Court
guotes at some length, forecloses the conclusion which | reach.

Baker decided only that claims such as those made here are within the competence of the federal courtsto
adjudicate. Although the Court stated as its conclusion that the allegations of a denial of equal protection
presented "ajusticiable constitutional cause of action,” 369 U.S., at 237, it is evident from the Court's opinion
that it was concerned all but exclusively with justiciability and gave no serious attention to the question whether
the Equal Protection Clause touches state legislative apportionments. 5 Neither the opinion of the Court nor any
of the concurring opinions considered the relevant text of the Fourteenth Amendment or any of the historical
materials bearing on that question. None of the materials was briefed or otherwise brought to the Court's
attention. 6




[377 U.S. 533, 593]

In the Gray case the Court expressly laid aside the applicability to state legislative apportionments of the "one
person, one vote" theory there found to require the striking down of the Georgia county unit system. See 372
U.S., at 376 , and the concurring opinion of STEWART, J., joined by CLARK, J.,, id., at 381-382.

In Wesberry, involving congressional districting, the decision rested on Art. |, 2, of the Constitution. The Court
expressly did not reach the arguments put forward concerning the Equal Protection Clause. See 376 U.S., at 8,
note 10.

Thus it seems abundantly clear that the Court is entirely free to deal with the cases presently beforeit in light of
materials now called to its attention for the first time. To these | now turn.




l.
A. The Language of the Fourteenth Amendment.

The Court relies exclusively on that portion of 1 of the Fourteenth Amendment which provides that no State

shall "deny to any person within its jurisdiction the equal protection of the laws," and disregards entirely the
significance of 2, which reads:

"Representatives shall be apportioned among the several States according to their respective numbers,
counting the whole number of personsin each State, excluding Indians not taxed. But when the right to vote
at any election for the choice of electors for President and Vice President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the members of the
Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one years of age,
and citizens of the United States, or in any way abridged, except for participation in rebellion, or



[377 U.S. 533, 594] other crime, the basis of representation therein shall be reduced in the proportion which
the number of such male citizens shall bear to the whole number of male citizens twenty-one years of age in
such State." (Emphasis added.)

The Amendment isasingle text. It was introduced and discussed as such in the Reconstruction Committee, 7
which reported it to the Congress. It was discussed as a unit in Congress and proposed as a unit to the States, 8
which ratified it asa unit. A proposal to split up the Amendment and submit each section to the States as a
separate amendment was rejected by the Senate. 9 Whatever one might take to be the application to these cases
of the Equal Protection Clause if it stood alone, | am unable to understand the Court's utter disregard of the
second section which expressly recognizes the States power to deny "or in any way" abridge the right of their
inhabitants to vote for "the members of the [State] Legislature,” and its express provision of aremedy for such
denial or abridgment. The comprehensive scope of the second section and its particular reference to the state
legislatures preclude the suggestion that the first section was intended to have the result reached by the Court
today. If indeed the words of the Fourteenth Amendment speak for themselves, as the majority's disregard of
history seemsto imply, they speak as clearly as may be against the construction which the majority puts on
them. But we are not limited to the language of the Amendment itself.



[377 U.S. 533, 595]
B. Proposa and Ratification of the Amendment.

The history of the adoption of the Fourteenth Amendment provides conclusive evidence that neither those who
proposed nor those who ratified the Amendment believed that the Equal Protection Clause limited the power of
the Statesto apportion their legislatures as they saw fit. Moreover, the history demonstrates that the intention to
leave this power undisturbed was deliberate and was widely believed to be essential to the adoption of the
Amendment.

(i) Proposal of the amendment in Congress. - A resolution proposing what became the Fourteenth Amendment
was reported to both houses of Congress by the Reconstruction Committee of Fifteen on April 30, 1866, 10 The
first two sections of the proposed amendment read:

"SEC. 1. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person of life, liberty, or property without due process
of law; nor deny to any person within its jurisdiction the equal protection of the laws.

"SEC. 2. Representatives shall be apportioned among the several States which may be included within this
Union, according to their respective numbers, counting the whole number of personsin each State,
excluding Indians not taxed. But whenever, in any State, the elective franchise shall be denied to any
portion of its male citizens not less than twenty-one years of age, or in any way abridged except for
participation in rebellion or other crime, the basis of representation in such State shall be reduced in the
proportion which the number of such male citizens



[377 U.S. 533, 596] shall bear to the whole number of male citizens not less than twenty-one years of age."
11

In the House, Thaddeus Stevens introduced debate on the resolution on May 8. In his opening remarks, Stevens
explained why he supported the resolution athough it fell "far short" of his wishes:
"I believeit isall that can be obtained in the present state of public opinion. Not only Congress but the
several States are to be consulted. Upon a careful survey of the whole ground, we did not believe that
nineteen of the loyal States could be induced to ratify any proposition more stringent than this." 12

In explanation of this belief, he asked the House to remember "that three months since, and more, the
committee reported and the House adopted a proposed amendment fixing the basis of representation in such
way as would surely have secured the enfranchisement of every citizen at no distant period,” but that proposal
had been rejected by the Senate. 13

He then explained the impact of the first section of the proposed Amendment, particularly the Equal Protection
Clause.

"Thisamendment . . . allows Congress to correct the unjust legidation of the States, so far that the



[377 U.S. 533, 597] law which operates upon one man shall operate equally upon all. Whatever law
punishes a white man for a crime shall punish the black man precisely in the same way and to the same
degree. Whatever law protects the white man shall afford “equal’ protection to the black man. Whatever
means of redress is afforded to one shall be afforded to all. Whatever law allows the white man to testify in
court shall allow the man of color to do the same. These are great advantages over their present codes. Now
different degrees of punishment are inflicted, not on account of the magnitude of the crime, but according to
the color of the skin. Now color disgualifies a man from testifying in courts, or being tried in the same way
as white men. | need not enumerate these partial and oppressive laws. Unless the Constitution should
restrain them those States will all, | fear, keep up this discrimination, and crush to death the hated
freedmen." 14

He turned next to the second section, which he said he considered "the most important in the article.” 15 Its
effect, he said, wasto fix "the basis of representation in Congress." 16 In unmistakable terms, he recognized the
power of a State to withhold the right to vote:

"If any State shall exclude any of her adult male citizens from the elective franchise, or abridge that right,
she shall forfeit her right to representation in the same proportion. The effect of this provision will be either
to compel the Statesto grant universal suffrage or so to shear them of their power asto keep them forever in
a hopeless minority in the national Government, both legislative and executive." 17



[377 U.S. 533, 598]

Closing his discussion of the second section, he noted his dislike for the fact that it allowed "the States to
discriminate [with respect to the right to vote] among the same class, and receive proportionate credit in
representation.” 18

Toward the end of the debate three days later, Mr. Bingham, the author of the first section in the Reconstruction
Committee and its leading proponent, 19 concluded his discussion of it with the following:

"Allow me, Mr. Speaker, in passing, to say that this amendment takes from no State any right that ever
pertained to it. No State ever had the right, under the forms of law or otherwise, to deny to any freeman the
equal protection of the laws or to abridge the privileges or immunities of any citizen of the Republic,
although many of them have assumed and exercised the power, and that without remedy. The amendment
does not give, as the second section shows, the power to Congress of regulating suffrage in the several
States." 20 (Emphasis added.)

He immediately continued:

"The second section excludes the conclusion that by the first section suffrage is subjected to congressional
law; save, indeed, with this exception, that as the right in the people of each State to arepublican
government and to choose their Representatives in Congressis of the guarantees of the Constitution, by this
amendment a remedy might be given directly for a case supposed by Madison, where treason might change
a State government from arepublican to a



[377 U.S. 533, 599] despotic government, and thereby deny suffrage to the people.” 21 (Emphasis added.)

He stated at another point in his remarks:

"To be surewe all agree, and the great body of the people of this country agree, and the committee thus far
in reporting measures of reconstruction agree, that the exercise of the elective franchise, though it be one of
the privileges of a citizen of the Republic, is exclusively under the control of the States." 22 (Emphasis
added.)

In the three days of debate which separate the opening and closing remarks, both made by members of the
Reconstruction Committee, every speaker on the resolution, with a single doubtful exception, 23 assumed
without question that, as Mr. Bingham said, supra, "the second section excludes the conclusion that by the first
section suffrage is subjected to congressional law." The assumption was neither inadvertent nor silent. Much of
the debate concerned the change in the basis of representation effected by the second section, and the speakers
stated repeatedly, in express terms or by unmistakable implication, that the States retained the power to regulate
suffrage within their borders. Attached as Appendix A hereto are some of those statements. The resolution was
adopted by the House without change on May 10. 24



[377 U.S. 533, 600]

Debate in the Senate began on May 23, and followed the same pattern. Speaking for the Senate Chairman of the
Reconstruction Committee, who wasiill, Senator Howard, also a member of the Committee, explained the
meaning of the Equal Protection Clause as follows:

"The last two clauses of the first section of the amendment disable a State from depriving not merely a
citizen of the United States, but any person, whoever he may be, of life, liberty, or property without due
process of law, or from denying to him the equal protection of the laws of the State. This abolishes all class
legislation in the States and does away with the injustice of subjecting one caste of persons to a code not
applicable to another. It prohibits the hanging of a black man for a crime for which the white man is not to
be hanged. It protects the black man in his fundamental rights as a citizen with the same shield which it
throws over the white man. Isit not time, Mr. President, that we extend to the black man, | had almost
called it the poor privilege of the equal protection of the law?. . .

"But, sir, the first section of the proposed amendment does not give to either of these classes the right of
voting. The right of suffrage is not, in law, one of the privileges or immunities thus secured by the
Constitution. It is merely the creature of law. It has always been regarded in this country as the result of
positive local law, not regarded as one of those fundamental rights lying at the basis of all society and
without which a people cannot exist except as slaves, subject to a depotism [sic].” 25 (Emphasis added.)

Discussing the second section, he expressed his regret that it did "not recognize the authority of the United
States over the question of suffrage in the several States



[377 U.S.533,601] at dl .. .." 26 Hejustified the limited purpose of the Amendment in this regard as follows:

"But, dir, it is not the question here what will we do; it is not the question what you, or I, or half a dozen
other members of the Senate may prefer in respect to colored suffrage; it is not entirely the question what
measure we can pass through the two Houses; but the question really is, what will the Legislatures of the
various States to whom these amendments are to be submitted do in the premises; what isit likely will meet
the general approbation of the people who are to elect the Legislatures, three fourths of whom must ratify
our propositions before they have the force of constitutional provisions?

"The committee were of opinion that the States are not yet prepared to sanction so fundamental a
change as would be the concession of the right of suffrage to the colored race. We may as well state
it plainly and fairly, so that there shall be no misunderstanding on the subject. It was our opinion that
three fourths of the States of this Union could not be induced to vote to grant the right of suffrage,
even in any degree or under any restriction, to the colored race. . . .

"The second section leaves the right to regulate the elective franchise still with the States, and does
not meddle with that right." 27 (Emphasis added.)

There was not in the Senate, as there had been in the House, a closing speech in explanation of the Amendment.
But because the Senate considered, and finally adopted, several changes in the first and second sections, even
more attention was given to the problem of voting rights there than had been given in the House. In the



[377 U.S. 533, 602] Senate, it was fully understood by everyone that neither the first nor the second section
interfered with the right of the States to regulate the elective franchise. Attached as Appendix B hereto are
representative statements from the debates to that effect. After having changed the proposed amendment to the
form in which it was adopted, the Senate passed the resolution on June 8, 1866. 28 As changed, it passed in the
House on June 13. 29

(i) Ratification by the "loyal" States. - Reports of the debates in the state legidatures on the ratification of the
Fourteenth Amendment are not generally available. 30 There is, however, compelling indirect evidence. Of the
23 loyal States which ratified the Amendment before 1870, five had constitutional provisions for apportionment
of at least one house of their respective legislatures which wholly disregarded the spread of population. 31



[377 U.S. 533, 603] Ten more had constitutional provisions which gave primary emphasis to population, but
which applied also other principles, such as partial ratios and recognition of political subdivisions, which were
intended to favor sparsely settled areas. 32 Can it be serioudly contended that the legislatures of these States,
amost two-thirds of those concerned, would have ratified an amendment which might render their own States
constitutions unconstitutional ?

Nor were these state constitutional provisions merely theoretical. In New Jersey, for example, Cape May
County, with a population of 8,349, and Ocean County, with a population of 13,628, each elected one State
Senator, as did Essex and Hudson Counties, with populations of 143,839 and 129,067, respectively. 33 In the
House, each county was entitled to one representative, which left 39 seats to be apportioned according to
population. 34 Since there were 12 counties besides the two already mentioned which had populations over
30,000, 35 it is evident that there were serious disproportions in the House also. In



[377 U.S. 533, 604] New Y ork, each of the 60 counties except Hamilton County was entitled to one of the 128
seatsin the Assembly. 36 Thisleft 69 seats to be distributed among counties the populations of which ranged
from 15,420 to 942,292. 37 With seven more counties having populations over 100,000 and 13 others having
populations over 50,000, 38 the disproportion in the Assembly was necessarily large. In Vermont, after each
county had been allocated one Senator, there were 16 seats remaining to be distributed among the larger
counties. 39 The smallest county had a population of 4,082; the largest had a population of 40,651 and there
were 10 other counties with populations over 20,000. 40

(iti) Ratification by the "reconstructed” States. - Each of the 10 "reconstructed” States was required to ratify the
Fourteenth Amendment before it was readmitted to the Union. 41 The Constitution of each was scrutinized in
Congress. 42 Debates over readmission



[377 U.S. 533, 605] were extensive. 43 In at least one instance, the problem of state legislative apportionment
was expressly called to the attention of Congress. Objecting to the inclusion of Florida in the Act of June 25,
1868, Mr. Farnsworth stated on the floor of the House:

"I might refer to the apportionment of representatives. By this constitution representatives in the Legislature
of Florida are apportioned in such a manner asto give to the sparsely-populated portions of the State the
control of the Legislature. The sparsely-populated parts of the State are those where there are very few
negroes, the parts inhabited by the white rebels, the men who, coming in from Georgia, Alabama, and other
States, control the fortunes of their severa counties. By this constitution every county in that Stateis
entitled to arepresentative. There are in that State counties that have not thirty registered voters; yet, under
this congtitution, every one of those counties is entitled



[377 U.S. 533, 606] to arepresentative in the Legislature; while the populous counties are entitled to only
one representative each, with an additional representative for every thousand inhabitants.” 44

The response of Mr. Butler is particularly illuminating:

"All these arguments, all these statements, all the provisions of this constitution have been submitted to the
Judiciary Committee of the Senate, and they have found the constitution republican and proper. This
constitution has been submitted to the Senate, and they have found it republican and proper. It has been
submitted to your own Committee on Reconstruction, and they have found it republican and proper, and
have reported it to this House." 45

The Constitutions of six of the 10 States contained provisions departing substantially from the method of
apportionment now held to be required by the Amendment. 46 And, asin the North, the departures were asreal
in fact asin theory. In North Carolina, 90 of the 120 representatives were apportioned among the counties
without regard to population, leaving 30 seats to be distributed by numbers. 47 Since there were seven counties
with populations under 5,000 and 26 counties with populations over 15,000, the disproportions must have been
widespread and substantial. 48 In South Carolina, Charleston, with a population of 88,863, elected two
Senators; each of the other counties, with populations ranging from 10,269 to



[377 U.S. 533, 607] 42,486, elected one Senator. 49 In Florida, each of the 39 counties was entitled to elect one
Representative; no county was entitled to more than four. 50 These principles applied to Dade County, with a
population of 85, and to Alachua County and Leon County, with populations of 17,328 and 15,236,
respectively. 51

It isincredible that Congress would have exacted ratification of the Fourteenth Amendment as the price of

readmission, would have studied the State Constitutions for compliance with the Amendment, and would then
have disregarded violations of it.

The facts recited above show beyond any possible doubt:

(1) that Congress, with full awareness of and attention to the possibility that the States would not afford full
equality in voting rightsto all their citizens, nevertheless deliberately chose not to interfere with the States
plenary power in thisregard when it proposed the Fourteenth Amendment;

(2) that Congress did not include in the Fourteenth Amendment restrictions on the States' power to control
voting rights because it believed that if such restrictions were included, the Amendment would not be
adopted; and

(3) that at least a substantial majority, if not all, of the States which ratified the Fourteenth Amendment did
not consider that in so doing, they were accepting limitations on their freedom, never before questioned, to
regulate voting rights as they chose.

Even if one were to accept the majority's belief that it is proper entirely to disregard the unmistakable
implications



[377 U.S. 533, 608] of the second section of the Amendment in construing the first section, one is confounded
by its disregard of al this history. There is here none of the difficulty which may attend the application of basic
principles to situations not contemplated or understood when the principles were framed. The problems which
concern the Court now were problems when the Amendment was adopted. By the deliberate choice of those
responsible for the Amendment, it left those problems untouched.

C. After 1868.

The years following 1868, far from indicating a developing awareness of the applicability of the Fourteenth
Amendment to problems of apportionment, demonstrate precisely the reverse: that the States retained and
exercised the power independently to apportion their legislatures. In its Congtitutions of 1875 and 1901,
Alabama carried forward earlier provisions guaranteeing each county at least one representative and fixing an
upper limit to the number of seatsin the House. 52 Florida's Constitution of 1885 continued the guarantee of
one representative for each county and reduced the maximum number of representatives per county from four to
three. 53 Georgia, in 1877, continued to favor the smaller counties. 54 Louisiana, in 1879, guaranteed each
parish at least one representative in the House. 55 In 1890, Mississippi guaranteed each county one
representative, established a maximum number of representatives, and provided that specified groups of
counties should each have approximately one-third of the seats in the House, whatever



[377 U.S. 533, 609] the spread of population. 56 Missouri's Constitution of 1875 gave each county one
representative and otherwise favored less populous areas. 57 Montana's original Constitution of 1889
apportioned the State Senate by counties. 58 In 1877, New Hampshire amended its Constitution's provisions for
apportionment, but continued to favor sparsely settled areas in the House and to apportion seats in the Senate
according to direct taxes paid; 59 the same was true of New Hampshire's Constitution of 1902. 60

In 1894, New Y ork adopted a Constitution the peculiar apportionment provisions of which were obviousy
intended to prevent representation according to population: no county was allowed to have more than one-third
of all the Senators, no two counties which were adjoining or "separated only by public waters' could have more
than one-half of all the Senators, and whenever any county became entitled to more than three Senators, the
total number of Senators was increased, thus preserving to the small counties their original number of seats. 61
In addition, each county except Hamilton was guaranteed a seat in the Assembly. 62 The North Carolina
Constitution of 1876 gave each county at least one representative and fixed a maximum number of
representatives for the whole House. 63 Oklahoma's Constitution at the time of its admission to the Union
(1907) favored small counties by the use of partial ratios and a maximum number of seats in the Houseg; in
addition, no county was permitted to "take part" in the election of more than seven



[377 U.S. 533, 610] representatives. 64 Pennsylvania, in 1873, continued to guarantee each county one
representative in the House. 65 The same was true of South Carolina's Constitution of 1895, which provided
also that each county should elect one and only one Senator. 66 Utah's original Constitution of 1895 assured
each county of one representative in the House. 67 Wyoming, when it entered the Union in 1889, guaranteed
each county at least one Senator and one representative. 68

D. Today.

Since the Court now invalidates the legislative apportionments in six States, and has so far upheld the
apportionment in none, it is scarcely necessary to comment on the situation in the States today, which is, of
course, as fully contrary to the Court's decision asis the record of every prior period in this Nation's history. As
of 1961, the Constitutions of all but 11 States, roughly 20% of the total, recognized bases of apportionment
other than geographic spread of population, and to some extent favored sparsely populated areas by a variety of
devices, ranging from straight area representation or guaranteed minimum area representation to complicated
schemes of the kind exemplified by the provisions of New Y ork's Congtitution of 1894, till in effect until
struck down by the Court today in No. 20, post, p. 633. 69 Since



[377 U.S. 533, 611] Tennessee, which was the subject of Baker v. Carr, and Virginia, scrutinized and
disapproved today in No. 69, post, p. 678, are among the 11 States whose own Constitutions are sound from the
standpoint of the Federal Constitution as construed today, it is evident that the actual practice of the Statesis
even more uniformly than their theory opposed to the Court's view of what is constitutionally permissible.

E. Other Factors.

In this summary of what the majority ignores, note should be taken of the Fifteenth and Nineteenth
Amendments. The former prohibited the States from denying or abridging the right to vote "on account of race,
color, or previous condition of servitude." The latter, certified as part of the Constitution in 1920, added sex to
the prohibited classifications. In Minor v. Happersett, 21 Wall. 162, this Court considered the claim that the
right of women to vote was protected by the Privileges and Immunities Clause of the Fourteenth Amendment.
The Court's discussion there of the significance of the Fifteenth Amendment is fully applicable here with
respect to the Nineteenth Amendment as well.

"And still again, after the adoption of the fourteenth amendment, it was deemed necessary to adopt a
fifteenth, asfollows. "The right of citizens of the United States to vote shall not be denied or abridged by the
United States, or by any State, on account of race, color, or previous condition of servitude.' The fourteenth
amendment had already provided that no State should make or enforce any law which should abridge the
privileges or immunities of citizens of the United States. If suffrage was one of these privileges or
immunities, why amend the Constitution to prevent its being denied on account of race, &c.? Nothing is
more evident than that the greater must



[377 U.S. 533, 612] include the less, and if al were already protected why go through with the form of
amending the Constitution to protect apart?' 1d., at 175.

In the present case, we can go still further. If congtitutional amendment was the only means by which all men
and, later, women, could be guaranteed the right to vote at all, even for federal officers, how can it be that the
far less obvious right to a particular kind of apportionment of state legislatures - aright to which is opposed a
far more plausible conflicting interest of the State than the interest which opposes the general right to vote - can
be conferred by judicial construction of the Fourteenth Amendment? 70 Y et, unless one takes the highly
implausible view that the Fourteenth Amendment controls methods of apportionment but leaves the right to
vote itself unprotected, the conclusion is inescapable that the Court has, for purposes of these cases, relegated
the Fifteenth and Nineteenth Amendments to the same limbo of constitutional anachronisms to which the
second section of the Fourteenth Amendment has been assigned.

Mention should be made finally of the decisions of this Court which are disregarded or, more accurately,
silently overruled today. Minor v. Happersett, supra, in which the Court held that the Fourteenth Amendment
did not



[377 U.S. 533, 613] confer the right to vote on anyone, has already been noted. Other cases are more directly in
point. In Colegrove v. Barrett, 330 U.S. 804 , this Court dismissed "for want of a substantial federal question”
an appeal from the dismissal of a complaint alleging that the Illinois legislative apportionment resulted in "gross
inequality in voting power" and "gross and arbitrary and atrocious discrimination in voting" which denied the
plaintiffs equal protection of the laws. 71 In Remmey v. Smith, 102 F. Supp. 708 (D.C. E. D. Pa)), athree-judge
District Court dismissed a complaint alleging that the apportionment of the Pennsylvania Legislature deprived
the plaintiffs of "constitutional rights guaranteed to them by the Fourteenth Amendment.” Id., at 709. The
District Court stated that it was aware that the plaintiffs alegations were "notorioudy true" and that "the
practical disenfranchisement of qualified electorsin certain of the election districts in Philadelphia County is a
matter of common knowledge." Id., at 710. This Court dismissed the appeal " for the want of a substantial
federal question.” 342 U.S. 916.

In Kidd v. McCanless, 200 Tenn. 273, 292 S. W. 2d 40, the supreme Court of Tennessee dismissed an action for
adeclaratory judgment that the Tennessee Apportionment Act of 1901 was unconstitutional. The complaint
alleged that "a minority of approximately 37% of the voting population of the State now elects and controls 20
of the 33 members of the Senate; that a minority of 40% of the voting population of the State now controls 63

of the 99 members of the House of Representatives.” 1d., at 276, 292 S. W. 2d, at 42. Without dissent, this Court
granted the motion to dismiss the appeal. 352 U.S. 920 . In Radford v. Gary, 145 F. Supp. 541 (D.C. W. D.
Okla.), athree-judge District Court was



[377 U.S. 533, 614] convened to consider "the complaint of the plaintiff to the effect that the existing
apportionment statutes of the State of Oklahoma violate the plain mandate of the Oklahoma Constitution and
operate to deprive him of the equal protection of the laws guaranteed by the Fourteenth Amendment to the
Constitution of the United States.” Id., at 542. The plaintiff alleged that he was a resident and voter in the most
populous county of the State, which had about 15% of the total population of the State but only about 2% of the
seats in the State Senate and less than 4% of the seats in the House. The complaint recited the unwillingness or
inability of the branches of the state government to provide relief and alleged that there was no state remedy
available. The Digtrict Court granted a motion to dismiss. This Court affirmed without dissent. 352 U.S. 991 .

Each of these recent cases is distinguished on some ground or other in Baker v. Carr. See 369 U.S., at 235 -236.
Their summary dispositions prevent consideration whether these after-the-fact distinctions are real or
imaginary. The fact remains, however, that between 1947 and 1957, four cases raising issues precisely the same
as those decided today were presented to the Court. Three were dismissed because the issues presented were
thought insubstantial and in the fourth the lower court's dismissal was affirmed. 72

| have tried to make the catalogue complete, yet to keep it within the manageable limits of ajudicial opinion. In
my judgment, today's decisions are refuted by




[377 U.S. 533, 615] the language of the Amendment which they construe and by the inference fairly to be
drawn from subsequently enacted Amendments. They are unequivocally refuted by history and by consistent
theory and practice from the time of the adoption of the Fourteenth Amendment until today.



The Court's elaboration of its new "constitutional” doctrine indicates how far - and how unwisely - it has
strayed from the appropriate bounds of its authority. The consequence of today's decisionisthat in al but the
handful of States which may aready satisfy the new requirements the local District Court or, it may be, the state
courts, are given blanket authority and the constitutional duty to supervise apportionment of the State
Legislatures. It is difficult to imagine amore intolerable and inappropriate interference by the judiciary with the
independent legislatures of the States.

In the Alabama cases (Nos. 23, 27, 41), the District Court held invalid not only existing provisions of the State
Constitution - which this Court lightly dismisses with awave of the Supremacy Clause and the remark



[377 U.S. 533, 616] that "it makes no difference whether a State's apportionment scheme is embodied in its
constitution or in statutory provisions," ante, p. 584 - but also a proposed amendment to the Alabama
Congtitution which had never been submitted to the voters of Alabama for ratification, and "standby" legislation
which was not to become effective unless the amendment was rejected (or declared unconstitutional) and in no
event before 1966. Simsv. Frink, 208 F. Supp. 431. See ante, pp. 543-551. Both of these measures had been
adopted only nine days before, 73 at an Extraordinary Session of the Alabama Legislature, convened pursuant
to what was very nearly a directive of the District Court, see Simsv. Frink, 205 F. Supp. 245, 248. The District
Court formulated its own plan for the apportionment of the Alabama Legidature, by picking and choosing
among the provisions of the legislative measures. 208 F. Supp., at 441-442. See ante, p. 552. Beyond that, the
court warned the legislature that there would be still further judicia reapportionment unless the legislature, like
it or not, undertook the task for itself. 208 F. Supp., at 442. This Court now states that the District Court acted
in "amost proper and commendable manner," ante, p. 586, and approves the District Court's avowed intention
of taking "some further action" unless the State L egislature acts by 1966, ante, p. 587.

In the Maryland case (No. 29, pogt, p. 656), the State Legidature was called into Special Session and enacted a
temporary reapportionment of the House of Delegates, under pressure from the state courts. 74 Theresfter, the



[377 U.S. 533, 617] Maryland Court of Appeals held that the Maryland Senate was constitutionally
apportioned. Maryland Committee for Fair Representation v. Tawes, 229 Md. 406, 184 A. 2d 715. This Court
now holds that neither branch of the State L egidlature meets constitutional requirements. Post, p. 674. The
Court presumes that since "the Maryland constitutional provisions relating to legislative apportionment [are]
hereby held unconstitutional, the Maryland Legislature.. . . has the inherent power to enact at least temporary
reapportionment legislation pending adoption of state constitutional provisions' which satisfy the Federal
Condtitution, id., at 675. On this premise, the Court concludes that the Maryland courts need not "feel obliged
to take further affirmative action" now, but that "under no circumstances should the 1966 election of members
of the Maryland Legidlature be permitted to be conducted pursuant to the existing or any other unconstitutional
plan.” 1d., a 676.

In the Virginia case (No. 69, post, p. 678), the State Legislature in 1962 complied with the state constitutional
requirement of regular reapportionment. 75 Two days later, a complaint was filed in the District Court. 76 Eight
months later, the legislative reapportionment was



[377 U.S. 533, 618] declared unconstitutional. Mann v. Davis, 213 F. Supp. 577. The District Court gave the
State Legislature two months within which to reapportion itself in special session, under penalty of being
reapportioned by the court. 77 Only a stay granted by a member of this Court lowed the process; 78 it isplain
that no stay will be forthcoming in the future. The Virginia Legislature is to be given "an adequate opportunity
to enact avalid plan™; but if it fails "to act promptly in remedying the constitutional defectsin the State's
legislative apportionment plan,” the District Court is to "take further action." Post, p. 693.

In Delaware (No. 307, post, p. 695), the District Court entered an order on July 25, 1962, which stayed
proceedings until August 7, 1962, "in the hope and expectation” that the General Assembly would take "some
appropriate action" in the intervening 13 days. Sincock v. Terry, 207 F. Supp. 205, 207. By way of prodding,
presumably, the court noted that if no legislative action were taken and the court sustained the plaintiffs claim,
"the present General Assembly and any subsequent General Assembly, the members of which were elected
pursuant to Section 2 of Article 2 [the challenged provisions of the Delaware Constitution], might be held not to
be a de jure legidature and its legislative acts might be held invalid and unconstitutional.” 1d., at 205-206. Five
dayslater, on July 30, 1962, the General Assembly approved a proposed amendment to the State Constitution.
On August 7, 1962, the District Court entered an order denying the



[377 U.S. 533, 619] defendants motion to dismiss. The court said that it did not wish to substitute its judgment
"for the collective wisdom of the General Assembly of Delaware,” but that "in the light of all the
circumstances,” it had to proceed promptly. 210 F. Supp. 395, 396. On October 16, 1962, the court declined to
enjoin the conduct of electionsin November. 210 F. Supp. 396. The court went on to expressitsregret that the
Genera Assembly had not adopted the court's suggestion, see 207 F. Supp., at 206-207, that the Delaware
Congtitution be amended to make apportionment a statutory rather than a constitutional matter, so as to
facilitate further changes in apportionment which might be required. 210 F. Supp., at 401. In January 1963, the
Genera Assembly again approved the proposed amendment of the apportionment provisions of the Delaware
Constitution, which thereby became effective on January 17, 1963. 79 Three months later, on April 17, 1963,
the District Court reached "the reluctant conclusion” that Art. 11, 2, of the Delaware Congtitution was
uncongtitutional, with or without the 1963 amendment. Sincock v. Duffy, 215 F. Supp. 169, 189. Observing that
"the State of Delaware, the General Assembly, and this court all seem to be trapped in akind of box of time,"
id., at 191, the court gave the General Assembly until October 1, 1963, to adopt acceptable provisions for
apportionment. On May 20, 1963, the District Court enjoined the defendants from conducting any elections,
including the general election scheduled for November 1964, pursuant to the old or the new constitutional
provisions. 80 This Court now approves all these



[377 U.S. 533, 620] proceedings, noting particularly that in allowing the 1962 electionsto go forward, "the
District Court acted in awise and temperate manner.” Post, p. 710. 81

Records such as these in the cases decided today are sure to be duplicated in most of the other Statesif they
have not been already. They present ajarring picture of courts threatening to take action in an areawhich they
have no business entering, inevitably on the basis of political judgments which they are incompetent to make.
They show legislatures of the States meeting in haste and deliberating and deciding in haste to avoid the threat
of judicial interference. So far as| can tell, the Court's only response to this unseemly state of affairsis
ponderous insistence that "a denial of constitutionally protected rights demands judicial protection,” ante, p.
566. By thus refusing to recognize the bearing which a potential for



[377 U.S. 533, 621] conflict of this kind may have on the question whether the claimed rights are in fact
constitutionally entitled to judicial protection, the Court assumes, rather than supports, its conclusion.

It should by now be obvious that these cases do not mark the end of reapportionment problems in the courts.
Predictions once made that the courts would never have to face the problem of actually working out an
apportionment have proved false. This Court, however, continues to avoid the consequences of its decisions,
simply assuring us that the lower courts "can and . . . will work out more concrete and specific standards,” ante,
p. 578. Deeming it "expedient” not to spell out "precise constitutional tests,” the Court contents itself with
stating "only afew rather general considerations.” Ibid.

Generalities cannot obscure the cold truth that cases of this type are not amenable to the development of judicial
standards. No set of standards can guide a court which has to decide how many legislative districts a State shall
have, or what the shape of the districts shall be, or where to draw a particular district line. No judicially
manageable standard can determine whether a State should have single-member districts or multimember
districts or some combination of both. No such standard can control the balance between keeping up with
population shifts and having stable digtricts. In al these respects, the courts will be called upon to make
particular decisions with respect to which a principle of equally populated districts will be of no assistance
whatsoever. Quite obvioudly, there are limitless possibilities for districting consistent with such a principle. Nor
can these problems be avoided by judicial reliance on legislative judgments so far as possible. Reshaping or
combining one or two districts, or modifying just afew district lines, is no less a matter of choosing among
many possible



[377 U.S. 533, 622] solutions, with varying political consequences, than reapportionment broadside. 82

The Court ignores al this, saying only that "what is marginally permissible in one State may be unsatisfactory
in another, depending on the particular circumstances of the case," ante, p. 578. It iswell to remember that the
product of today's decisions will not be readjustment of afew districts in afew States which most glaringly
depart from the principle of equally populated districts. It will be a redetermination, extensive in many cases, of
legislative districtsin all but a few States.

Although the Court - necessarily, as| believe - provides only generalities in elaboration of its main thesis, its
opinion nevertheless fully demonstrates how far removed these problems are from fields of judicial
competence. Recognizing that "indiscriminate districting” is an invitation to "partisan gerrymandering,” ante,
pp. 578-579, the Court nevertheless excludes virtually every basis for the formation of electoral districts other
than "indiscriminate districting.” In one or another of today's opinions, the Court declares it unconstitutional for
a State to give effective consideration to any of the following in establishing legislative districts:

(1) history; 83

(2) "economic or other sorts of group interests'; 84

(3) area; 85

(4) geographical considerations; 86

(5) adesire "to insure effective representation for sparsely settled areas”; 87



[377 U.S. 533, 623]

(6) "availability of access of citizens to their representatives’; 88

(7) theories of bicameralism (except those approved by the Court); 89
(8) occupation; 90

(9) "an attempt to balance urban and rural power." 91

(10) the preference of a majority of votersin the State. 92

So far as presently appears, the only factor which a State may consider, apart from numbers, is political
subdivisions. But even "aclearly rational state policy" recognizing this factor is unconstitutional if "population
is submerged as the controlling consideration.. . . ." 93

| know of no principle of logic or practical or theoretical politics, still less any constitutional principle, which
establishes all or any of these exclusions. Certain it is that the Court's opinion does not establish them. So far as
the Court says anything at all on this score, it says only that "legislators represent people, not trees or acres,"”
ante, p. 562; that "citizens, not history or economic interests, cast votes," ante, p. 580; that "people, not land or
trees or pastures, vote," ibid. 94 All this may be conceded. But it is surely equally obvious, and, in the context
of elections, more meaningful to note that people are not ciphers and that legislators can represent their electors
only by speaking



[377 U.S. 533, 624] for their interests - economic, social, political - many of which do reflect the place where
the electorslive. The Court does not establish, or indeed even attempt to make a case for the proposition that
conflicting interests within a State can only be adjusted by disregarding them when voters are grouped for
purposes of representation.

CONCLUSION.

With these cases the Court approaches the end of the third round set in motion by the complaint filed in Baker
v. Carr. What is done today deepens my conviction that judicial entry into this realm is profoundly ill-advised
and congtitutionally impermissible. As| have said before, Wesberry v. Sanders, supra, at 48, | believe that the
vitality of our political system, on which in the last analysis all else depends, is weakened by reliance on the
judiciary for political reform; in time a complacent body politic may result.

These decisions also cut deeply into the fabric of our federalism. What must follow from them may eventually
appear to be the product of state legislatures. Nevertheless, no thinking person can fail to recognize that the
aftermath of these cases, however desirable it may be thought in itself, will have been achieved at the cost of a
radical alteration in the relationship between the States and the Federal Government, more particularly the
Federal Judiciary. Only one who has an overbearing impatience with the federal system and its political
processes will believe that that cost was not too high or was inevitable.

Finally, these decisions give support to a current mistaken view of the Constitution and the constitutional
function of this Court. Thisview, in anutshell, is that every major socia ill in this country can find its cure in
some constitutional "principle,” and that this Court should "take the lead" in promoting reform when other
branches of government fail to act. The Constitution is



[377 U.S. 533, 625] not a panacea for every blot upon the public welfare, nor should this Court, ordained as a
judicial body, be thought of as a general haven for reform movements. The Constitution is an instrument of
government, fundamental to which is the premise that in a diffusion of governmental authority lies the greatest
promise that this Nation will realize liberty for al its citizens. This Court, limited in function in accordance
with that premise, does not serve its high purpose when it exceeds its authority, even to satisfy justified
impatience with the slow workings of the political process. For when, in the name of constitutional
interpretation, the Court adds something to the Constitution that was deliberately excluded from it, the Court in
reality substitutes its view of what should be so for the amending process.

| dissent in each of these cases, believing that in none of them have the plaintiffs stated a cause of action. To the
extent that Baker v. Carr, expressly or by implication, went beyond a discussion of jurisdictiona doctrines
independent of the substantive issues involved here, it should be limited to what it in fact was: an experiment in
venturesome constitutionalism. | would reverse the judgments of the District Courtsin Nos. 23, 27, and 41
(Alabama), No. 69 (Virginia), and No. 307 (Delaware), and remand with directions to dismiss the complaints. |
would affirm the judgments of the District Courtsin No. 20 (New Y ork), and No. 508 (Colorado), and of the
Court of Appeals of Maryland in No. 29.



FOOTNOTES

[ Footnote * ] [This opinion applies aso to No. 20, WMCA, Inc., et a. v. Lomenzo, Secretary of State of New
York, et a., post, p. 633; No. 29, Maryland Committee for Fair Representation et al. v. Tawes, Governor, et al.,
post, p. 656; No. 69, Davis, Secretary, State Board of Elections, et a. v. Mann et a., post, p. 678; No. 307,
Roman, Clerk, et al. v. Sincock et al., post, p. 695; and No. 508, Lucas et a. v. Forty-Fourth General Assembly
of Colorado et a., post, p. 713/]

[ Footnote 1 ] Alabama, Colorado, Delaware, Maryland, New Y ork, Virginia

[ Footnote 2 ] In the Virginia case, Davisv. Mann, post, p. 678, the defendants introduced an exhibit prepared
by the staff of the Bureau of Public Administration of the University of Virginiain which the Virginia
Legislature, now held to be unconstitutionally apportioned, was ranked eighth among the 50 States in
"representativeness,” with population taken as the basis of representation. The Court notes that before the end
of 1962, litigation attacking the apportionment of state legislatures had been instituted in at least 34 States.
Ante, p. 556, note 30. See infra, pp. 610-611.

[ Footnote 3 ] See Baker v. Carr, 369 U.S. 186, 330 , and the dissenting opinion of Frankfurter, J., in which |
joined, id., at 266; Gray v. Sanders, 372 U.S. 368, 382 ; Wesberry v. Sanders, 376 U.S. 1, 20.

[ Footnote 4 ] That clause, which manifestly has no bearing on the claims made in these cases, see V Elliot's
Debates on the Adoption of the Federal Constitution (1845), 332-333, could not in any event be the foundation
for judicial relief. Luther v. Borden, 7 How. 1, 42-44; Ohio ex rel. Bryant v. Akron Metropolitan Park District,
281 U.S. 74, 79 -80; Highland Farms Dairy, Inc., v. Agnew, 300 U.S. 608, 612 . In Baker v. Carr, supra, at 227,
the Court stated that reliance on the Republican Form of Government Clause "would be futile.”




[ Footnote 5] It isfair to say that, beyond discussion of alarge number of cases having no relevance to this
guestion, the Court's views on this subject were fully stated in the compass of a single sentence: "Judicial
standards under the Equal Protection Clause are well developed and familiar, and it has been open to courts
since the enactment of the Fourteenth Amendment to determine, if on the particular facts they must, that a
discrimination reflects no policy, but smply arbitrary and capricious action.” 369 U.S., at 226 .

Except perhaps for the "crazy quilt" doctrine of my Brother CLARK, 369 U.S., at 251 , nothing is added to this
by any of the concurring opinions, id., at 241, 265.

[ Footnote 6 ] The cryptic remands in Scholle v. Hare, 369 U.S. 429 , and WMCA, Inc., v. Simon, 370 U.S. 190
, on the authority of Baker, had nothing to say on the question now before the Court.

[ Footnote 7 ] See the Journal of the Committee, reprinted in Kendrick, The Journal of the Joint Committee of
Fifteen on Reconstruction (1914), 83-117.

[ Footnote 8 ] See the debates in Congress, Cong. Globe, 39th Cong., 1st Sess., 2459-3149, Passim (1866)
(hereafter Globe).

[ Footnote 9 ] Globe 3040.
[ Footnote 10] Globe 2265, 2286.

[ Footnote 11 | Asreported in the House. Globe 2286. For prior versions of the Amendment in the
Reconstruction Committee, see Kendrick, op. cit., supra, note 7, 83-117. The work of the Reconstruction
Committee is discussed in Kendrick, supra, and Flack, The Adoption of the Fourteenth Amendment (1908), 55-
139, passim.




[ Footnote 12] Globe 2459.

[ Footnote 13 ] Ibid. Stevens was referring to a proposed amendment to the Constitution which provided that
"whenever the elective franchise shall be denied or abridged in any State on account of race or color, all persons
therein of such race or color shall be excluded from the basis of representation.” Globe 535. It passed the
Housg, id., at 538, but did not muster the necessary two-thirds vote in the Senate, id., at 1289.

[ Footnote 14 ] Globe 2459.

[ Footnote 15] Ibid.
[ Footnote 161 Ibid.

[ Footnote 17 Ihid.
[ Footnote 18] Globe 2460.

[ Footnote 19 ] Kendrick, op. cit., supra, note 7, 87, 106; Flack, op. cit., supra, note 11, 60-68, 71.
[ Footnote 20 ] Globe 2542.

[ Footnote 21 ] Ibid. It is evident from the context of the reference to a republican government that Bingham did
not regard limitations on the right to vote or the denial of the vote to specified categories of individuals as
violating the guarantee of a republican form of government.

[ Footnote 221 Ibid.

[ Footnote 23] Representative Rogers, who voted against the resolution, Globe 2545, suggested that the right to
vote might be covered by the Privileges and Immunities Clause. Globe 2538. But immediately thereafter he



discussed the possibility that the Southern States might "refuse to alow the negroesto vote." 1bid.
[ Footnote 24 ] Globe 2545.
[ Footnote 25] Globe 2766.

[ Footnote 261 Ibid.

[ Footnote 27 ] Ibid.
[ Footnote 28 ] Globe 3042.

[ Footnote 29] Globe 3149.

[ Footnote 30] Such evidence as there is, mostly committee reports and messages to the legislatures from
Governors of the States, is to the same effect as the evidence from the debates in the Congress. See Ark. House
J. 288 (1866-1867); Fla. Sen. J. 8-10 (1866); Ind. House J. 47-48, 50-51 (1867); Mass. Legis. Doc., House Doc.
No. 149, 4-14, 16-17, 23, 24, 25-26 (1867); Mo. Sen. J. 14 (1867); N. J. Sen. J. 7 (Extra Sess. 1866); N.C. Sen.
J. 96-97, 98-99 (1866-1867); Tenn. House J. 12-15 (1865-1866); Tenn. Sen. J. 8 (Extra Sess. 1866); Va. House
J. & Doc., Doc. No. 1, 35 (1866-1867); Wis. Sen. J. 33, 101-103 (1867). Contra: S. C. House J. 34 (1866); Tex.
Sen. J. 422 (1866 App.).

For an account of the proceedings in the state legislatures and citations to the proceedings, see Fairman, "Does
the Fourteenth Amendment Incorporate the Bill of Rights?' 2 Stan. L. Rev. 5, 81-126 (1949).

[ Footnote 31 ] Conn. Const., 1818, Art. Third, 3 (towns); N. H. Const., 1792, Part Second, XXV (direct taxes
paid); N. J. Const., 1844, Art. IV, II, cl. 1 (counties); R. . Const., 1842, Art. VI, 1 (towns and cities); V1.
Const., 1793, c. 11, 7 (towns).



In none of these States was the other House apportioned strictly according to population. Conn. Const., 1818,
Amend. Il; N. H. Congt., 1792, Part Second, IX-XI; N. J. Const., 1844, Art. IV,



[377 U.S. 533, 603] 11, cl. 1; R. I. Const., 1842, Art. V, 1; Vt. Congt., 1793, Amend. 23.

[ Footnote 32] lowa Const., 1857, Art. |11, 35; Kan. Congt., 1859, Art. 2, 2, Art. 10, 1; Me. Const., 1819, Art.
IV-Part Firgt, 3; Mich. Congt., 1850, Art. IV, 3; Mo. Const., 1865, Art. 1V, 2; N. Y. Const., 1846, Art. III, 5;
Ohio Congt., 1851, art. X1, 2-5; Pa. Congt., 1838, Art. I, 4, 6, 7, as amended; Tenn. Const., 1834, Art. I, 5; W.
Va Const., 1861-1863, Art. IV, 9.

[ Footnote 33 ] Ninth Census of the United States, Statistics of Population (1872) (hereafter Census), 49. The
population figures, here and hereafter, are for the year 1870, which presumably best reflect the figures for the
years 1866-1870. Only the figures for 1860 were available at that time, of course, and they would have been
used by anyone interested in population statistics. See, e. g., Globe 3028 (remarks of Senator Johnson).

The method of apportionment is contained in N. J. Const., 1844, Art. IV, 11, cl. 1.
[ Footnote 34] N. J. Const., 1844, Art. IV. 111, cl. 1. Census 49.

[ Footnote 35 ] Ibid.

[ Footnote 36] N. Y. Const., 1846, Art. I11, 2, 5. Census 50-51.

[ Footnote 37 ] 1bid.

[ Footnote 381 Ibid.

[ Footnote 39 | There were 14 counties, Census 67, each of which was entitled to at least one out of atotal of 30
seats. Vt. Const., 1793, Amend. 23.

[ Footnote 40 | Census 67.



[ Footnote 41 | Act of Mar. 2, 1867, 5, 14 Stat. 429. See also Act of June 25, 1868, 15 Stat. 73, declaring that
the States of North Carolina, South Carolina, Louisiana, Georgia, Alabama, and Florida, would be admitted to
representation in Congress when their legislatures had ratified the Fourteenth Amendment. Other conditions
were also imposed, including arequirement that Georgia nullify certain provisions of its Constitution. Ibid.
Arkansas, which had already ratified the Fourteenth Amendment, was readmitted by Act of June 22, 1868, 15
Stat. 72. Virginiawas readmitted by Act of Jan. 26, 1870, 16 Stat. 62; Mississippi by Act of Feb. 23, 1870, 16
Stat. 67; and Texas by Act of Mar. 30, 1870, 16 Stat. 80. Georgia was not finally readmitted until later, by Act
of July 15, 1870, 16 Stat. 363.

[ Footnote 42 | Discussing the bill which eventuated in the Act of June 25, 1868, see note 41, supra, Thaddeus
Stevens said:

"Now, gir, what is the particular question we are considering? Five or six States have had submitted to them
the question of forming



[377 U.S. 533, 605] congtitutions for their own government. They have voluntarily formed such
congtitutions, under the direction of the Government of the United States. . . . They have sent us their
constitutions. Those constitutions have been printed and laid before us. We have looked at them; we have
pronounced them republican in form; and all we propose to require is that they shall remain so forever.
Subject to this requirement, we are willing to admit them into the Union." Cong. Globe, 40th Cong., 2d
Sess,, 2465 (1868). See also the remarks of Mr. Butler, infra, p. 606.

The close attention given the various Constitutions is attested by the Act of June 25, 1868, which conditioned
Georgids readmission on the deletion of "the first and third subdivisions of section seventeen of the fifth article
of the constitution of said State, except the proviso to the first subdivision . . .." 15 Stat. 73. The sections
involved are printed in Sen. Ex. Doc. No. 57, 40th Cong., 2d Sess., 14-15.

Compare United Statesv. Florida, 363 U.S. 121, 124 -127.

[ Footnote 43] See, e. g., Cong. Globe, 40th Cong., 2d Sess., 2412-2413, 2858-2860, 2861-2871, 2895-2900,
2901-2904, 2927-2935, 2963-2970, 2998-3022, 3023-3029 (1868).

[ Footnote 44 ] Cong. Globe, 40th Cong., 2d Sess., 3090-3091 (1868).

[ Footnote 45] Id., at 3092.

[ Footnote 46 | Ala. Const., 1867, Art. V111, 1; Fla. Congt., 1868, Art. X1V; Ga. Const., 1868, Art. 111, 3, 1; La
Const., 1868, Tit. I, Art. 20; N.C. Const., 1868, Art. 11, 6; S. C. Const., 1868, Art. 11, 6, 8.

[ Footnote 47] N.C. Const., 1868, Art. |1, 6. There were 90 counties. Census 52-53.
[ Footnote 48 ] 1bid.




[ Footnote 491 S. C. Congt., 1868, Art. 11, 8; Census 60.

[ Footnote 50 | Fla. Const., 1868, Art. XIV.

[ Footnote 51 | Census 18-109.

[ Footnote 52 ] Ala. Const., 1875, Art. IX, 2, 3; Ala. Const., 1901, Art. IX, 198, 199.
[ Footnote 53 | Fla. Const., 1885, Art. VI, 3.

[ Footnote 541 Ga. Const., 1877, Art. 111, I11.

[ Footnote 55 ] La. Const., 1879, Art. 16.

[ Footnote 56 | Miss. Congt., 1890, Art. 13, 256.

[ Footnote 57] Mo. Const., 1875, Art. 1V, 2.

[ Footnote 58 | Mont. Const., 1889, Art. V, 4, Art. VI, 4.

[ Footnote 59] N. H. Const., 1792, Part Second, I X-XI, XX V1, as amended.
[ Footnote 60] N. H. Const., 1902, Part Second, Arts. 9, 10, 25.

[ Footnote 61] N. Y. Const., 1894, Art. |11, 4.

[ Footnote 62] N. Y. Const., 1894, Art. I11, 5.

[ Footnote 63] N.C. Congt., 1876, Art. 11, 5.

[ Footnote 64 ] Okla. Const., 1907, Art. V, 10.



[ Footnote 65] Pa. Const., 1873, Art. 11, 17.

[ Footnote 66] S. C. Congt., 1895, Art. 111, 4, 6.
[ Footnote 67 ] Utah Congt., 1895, Art. 1X, 4.

[ Footnote 68] Wyo. Const., 1889, Art. I11, 3.

[ Footnote 69 | A tabular presentation of constitutional provisions for apportionment as of Nov. 1, 1961,
appearsin The Book of the States 1962-1963, 58-62. Using this table, but disregarding some deviations from a
pure population base, the Advisory Commission on Intergovernmental Relations states that there are 15 States
in which the legislatures are apportioned solely according to population. Apportionment of State Legislatures
(1962), 12.

[ Footnote 70] Compare the Court's statement in Guinn v. United States, 238 U.S. 347, 362 :

". .. Beyond doubt the [Fifteenth] Amendment does not take away from the state governmentsin a genera
sense the power over suffrage which has belonged to those governments from the beginning and without the
possession of which power the whole fabric upon which the division of state and national authority under
the Constitution and the organization of both governments rest would be without support and both the
authority of the nation and the State would fall to the ground. In fact, the very command of the Amendment
recognizes the possession of the general power by the State, since the Amendment seeks to regulate its
exercise as to the particular subject with which it deals.”

[ Footnote 71 ] The quoted phrases are taken from the Jurisdictional Statement, pp. 13, 19.
[ Footnote 72 ] Intwo early cases dealing with party primariesin Texas, the Court indicated that the Equal




Protection Clause did afford some protection of the right to vote. Nixon v. Herndon, 273 U.S. 536 ; Nixon v.
Condon, 286 U.S. 73 . Before and after these cases, two cases dealing with the qualifications for electorsin
Oklahoma had gone off on the Fifteenth Amendment, Guinn v. United States,



[377 U.S. 533, 615] 238 U.S. 347 ; Lane v. Wilson, 307 U.S. 268 . The rationale of the Texas cases is almost
certainly to be explained by the Court's reluctance to decide that party primaries were apart of the electord
process for purposes of the Fifteenth Amendment. See Newberry v. United States, 256 U.S. 232 . Once that
guestion was laid to rest in United Statesv. Classic, 313 U.S. 299 , the Court decided subsequent cases
involving Texas party primaries on the basis of the Fifteenth Amendment. Smith v. Allwright, 321 U.S. 649 ;
Terry v. Adams, 345 U.S. 461 .

The recent decision in Gomillion v. Lightfoot, 364 U.S. 339, that a constitutional claim was stated by
allegations that municipal lines had been redrawn with the intention of depriving Negroes of the right to vote in
municipal elections was based on the Fifteenth Amendment. Only one Justice, in a concurring opinion, relied
on the Equal Protection Clause of the Fourteenth Amendment. Id., at 349.

[ Footnote 73 | The measures were adopted on July 12, 1962. The District Court handed down its opinion on
July 21, 1962.

[ Footnote 74 ] Inreversing an initial order of the Circuit Court for Anne Arundel County dismissing the
plaintiffs complaint, the Maryland Court of Appeals directed the lower court to hear evidence on and determine
the plaintiffs' constitutional claims, and, if it found provisions



[377 U.S. 533, 617] of the Maryland Constitution to be invalid, to "declare that the Legislature has the power, if
called into Specia Session by the Governor and such action be deemed appropriate by it, to enact a bill
reapportioning its membership for purposes of the November, 1962, election.” Maryland Committee for Fair
Representation v. Tawes, 228 Md. 412, 438-439, 180 A. 2d 656, 670. On remand, the opinion of the Circuit
Court included such a declaration. The opinion was filed on May 24, 1962. The Maryland Legidature, in
Special Session, adopted the "emergency" measures now declared unconstitutional seven days later, on May 31,
1962.

[ Footnote 75 ] The Virginia Constitution, Art. 1V, 43, requires that a reapportionment be made every 10 years.

[ Footnote 76 | The 1962 reapportionment acts were approved on Apr. 7, 1962. The complaint was filed on Apr.
9, 1962.

[ Footnote 77 ] The District Court handed down its opinion on Nov. 28, 1962, and gave the Virginia General
Assembly until Jan. 31, 1963, "to enact appropriate reapportionment laws." 213 F. Supp., at 585-586. The court
stated that failing such action or an appeal to this Court, the plaintiffs might apply to it "for such further orders
as may be required.” 1d., at 586.

[ Footnote 78 ] On Dec. 15, 1962, THE CHIEF JUSTICE granted a stay pending final disposition of the case in
this Court.

[ Footnote 79 ] The Delaware Constitution, Art. XV, 1, requires that amendments be approved by the necessary
two-thirds vote in two successive General Assemblies.

[ Footnote 80 ] The District Court thus nailed the lid on the "box of time" in which everyone seemed to it "to be
trapped.” The lid was temporarily opened a crack on June 27, 1963, when MR. JUSTICE BRENNAN



[377 U.S. 533, 620] granted a stay of the injunction until disposition of the case by this Court. Since the Court
states that "the delay inherent in following the state constitutional prescription for approval of constitutional
amendments by two successive General Assemblies cannot be allowed to result in an impermissible deprivation
of appellees' right to an adequate voice in the election of legislators to represent them," post. p. 711, the lid has
presumably been sammed shut again.

[ Footnote 81 ] In New Y ork and Colorado, this pattern of conduct has thus far been avoided. In the New Y ork
case (No. 20, pogt, p. 633), the District Court twice dismissed the complaint, once without reaching the merits,
WMCA, Inc., v. Simon, 202 F. Supp. 741, and once, after this Court's remand following Baker v. Carr, supra,
370 U.S. 190, on the merits, 208 F. Supp. 368. In the Colorado case (No. 508, post, p. 713), the District Court
first declined to interfere with aforthcoming election at which reapportionment measures were to be submitted
to the voters, Lisco v. McNichols, 208 F. Supp. 471, and, after the election, upheld the apportionment
provisions which had been adopted, 219 F. Supp. 922.

In view of the action which this Court now takes in both of these cases, there is little doubt that the legislatures
of these two States will now be subjected to the same kind of pressures from the federa judiciary as have the
other States.

[ Footnote 82] It is not mere fancy to suppose that in order to avoid problems of this sort, the Court may one
day be tempted to hold that all state legislators must be elected in statewide elections.

[ Footnote 83 | Ante, p. 579.
[ Footnote 84 ] Ante, pp. 579-580.



[ Footnote 85 ] Ante, p. 580.

[ Footnote 86 ] 1bid.

[ Footnote 87 ] 1bid.

[ Footnote 88 ] 1bid.

[ Footnote 89 | Ante, pp. 576-577.

[ Footnote 90 | Davis v. Mann, post, p. 691.

[ Footnote 91] Id., at 692.
[ Footnote 92 ] Lucas v. Forty-Fourth General Assembly, post, p. 736.

[ Footnote 93 | Ante, p. 581.

[ Footnote 94 ] The Court does note that, in view of modern developments in transportation and
communication, it finds "unconvincing" arguments based on a desire to insure representation of sparsely settled
areas or to avoid districts so large that voters access to their representatives is impaired. Ante, p. 580.



APPENDIX A TO OPINION OF MR. JUSTICE HARLAN, DISSENTING.

Statements made in the House of Representatives during the debate on the resolution proposing the Fourteenth
Amendment. *a

[ Footnote *a] All page references are to Cong. Globe, 39th Cong., 1st Sess. (1866).



[377 U.S. 533, 626]

"Asthe nearest approach to justice which we are likely to be able to make, | approve of the second section
that bases representation upon voters." 2463 (Mr. Garfield).

"Would it not be amost unprecedented thing that when this [former dave] population are not permitted
where they reside to enter into the basis of representation in their own State, we should receive it as an
element of representation here; that when they will not count them in apportioning their own legislative
districts, we are to count them as five fifths (no longer as three fifths, for that is out of the question) as soon
as you make a new apportionment?' 2464-2465 (Mr. Thayer).

"The second section of the amendment is ostensibly intended to remedy a supposed inequality in the basis of
representation. The real object isto reduce the number of southern representatives in Congress and in the
Electora College; and also to operate as a standing inducement to negro suffrage.” 2467 (Mr. Boyer).

"Shall the pardoned rebels of the South include in the basis of representation four million people to whom
they deny political rights, and to no one of whom is allowed a vote in the selection of a Representative?"
2468 (Mr. Kelley).

"I shall, Mr. Speaker, vote for this amendment; not because | approveit. Could | have controlled the report
of the committee of fifteen, it would have proposed to give the right of suffrage to every loyal manin the
country." 2469 (Mr. Kelley).

"But | will ask, why should not the representation of the States be limited as the States themselves limit
suffrage?. . . If the negroes of the South are



[377 U.S. 533, 627] not to be counted as a political element in the government of the South in the States,
why should they be counted as a political element in the government of the country in the Union?' 2498
(Mr. Broomall).

"It is now proposed to base representation upon suffrage, upon the number of voters, instead of upon the
aggregate population in every State of the Union." 2502 (Mr. Raymond).

"We admit equality of representation based upon the exercise of the elective franchise by the people. The
proposition in the matter of suffrage falls short of what | desire, but so far asit goes it tends to the
equalization of the inequality at present existing; and while | demand and shall continue to demand the
franchise for all loyal male citizens of this country - and | cannot but admit the possibility that ultimately
those eleven States may be restored to representative power without the right of franchise being conferred
upon the colored people - | should feel myself doubly humiliated and disgraced, and criminal even, if |
hesitated to do what | can for aproposition which equalizes representation.” 2508 (Mr. Boutwell).

"Now, conceding to each State the right to regulate the right of suffrage, they ought not to have a
representation for male citizens not less than twenty-one years of age, whether white or black, who are
deprived of the exercise of suffrage. This amendment will settle the complication in regard to suffrage and
representation, leaving each State to regulate that for itself, so that it will be for it to decide whether or not it
shall have arepresentation for all its male citizens not less than twenty-one years of age." 2510 (Mr. Miller).



[377 U.S. 533, 628]

"Manifestly no State should have its basis of national representation enlarged by reason of a portion of
citizens within its borders to which the elective franchise is denied. If political power shall be lost because
of such denial, not imposed because of participation in rebellion or other crime, it isto be hoped that
political interests may work in the line of justice, and that the end will be the impartia enfranchisement of
al citizens not disqualified by crime. Whether that end shall be attained or not, this will be secured: that the
measure of political power of any State shall be determined by that portion of its citizens which can speak
and act at the polls, and shall not be enlarged because of the residence within the State of portions of its
citizens denied the right of franchise. So much for the second section of the amendment. It is not all that |
wish and would demand; but odious inequalities are removed by it and representation will be equalized, and
the political rights of al citizens will under its operation be, as we believe, ultimately recognized and
admitted.” 2511 (Mr. Eliot).

"I have no doubt that the Government of the United States has full power to extend the elective
franchise to the colored population of the insurgent States. | mean authority; | said power. | have no
doubt that the Government of the United States has authority to do this under the Constitution; but |
do not think they have the power. The distinction | make between authority and power isthis: we
have, in the nature of our Government, the right to do it; but the public opinion of the country is such
at this precise moment as to make it impossible we should do it. It was therefore most wise on the
part of the committee on reconstruction to waive this matter in deference to public opinion. The
Situation



[377 U.S. 533, 629] of opinion in these States compels usto look to other means to protect the
Government against the enemy.” 2532 (Mr. Banks).

"If you deny to any portion of the loyal citizens of your State the right to vote for Representatives you shall
not assume to represent them, and, as you have done for so long atime, misrepresent and oppress them. This
isastep intheright direction; and although | should prefer to see incorporated into the Constitution a
guarantee of universal suffrage, as we cannot get the required two thirds for that, | cordially support this
proposition as the next best." 2539-2540 (Mr. Farnsworth).



APPENDIX B TO OPINION OF MR. JUSTICE HARLAN, DISSENTING.
Statements made in the Senate during the debate on the resolution proposing the Fourteenth Amendment. *b

"The second section of the constitutional amendment proposed by the committee can be justified upon no
other theory than that the negroes ought to vote; and negro suffrage must be vindicated before the peoplein
sustaining that section, for it does not exclude the non-voting population of the North, because it is admitted
that there is no wrong in excluding from suffrage aliens, females, and minors. But we say, if the negro is
excluded from suffrage he shall also be excluded from the basis of representation. Why this inequality?
Why this injustice? For injustice it would be unless there be some good reason for this discrimination
against the South in excluding her non-voting population from the basis

[ Footnote *b ] All page references are to Cong. Globe, 39th Cong., 1st Sess. (1866).



[377 U.S. 533, 630] of representation. The only defense that we can make to this apparent injustice is that
the South commits an outrage upon human rights when she denies the ballot to the blacks, and we will not
alow her to take advantage of her own wrong, or profit by this outrage. Does any one suppose it possible to
avoid this plain issue before the people? For if they will sustain you in reducing the representation of the
South because she does not allow the negro to vote, they will do so because they think it iswrong to
disfranchise him." 2800 (Senator Stewart).

"It [the second section of the proposed amendment] relieves him [the Negro] from misrepresentation in
Congress by denying him any representation whatever." 2801 (Senator Stewart).

"But | will again venture the opinion that it [the second section] means asiif it read thus: no State shall be
allowed a representation on a colored population unless the right of voting is given to the negroes -
presenting to the States the alternative of 10ss of representation or the enfranchisement of the negroes, and
their political equality.” 2939 (Senator Hendricks).

"I should be much better satisfied if the right of suffrage had been given at once to the more intelligent of
them [the Negroes] and such as had served in our Army. But it is believed by wiser ones than myself that
this amendment will very soon produce some grant of suffrage to them, and that the craving for political
power will ere long give them universal suffrage. . . . Believing that this amendment probably goes asfar in
favor of suffrage to the negro asis practicable to accomplish now, and hoping it may in



[377 U.S. 533, 631] the end accomplish all | desirein this respect, | shall vote for its adoption, although |
should be glad to go further." 2963-2964 (Senator Poland).

"What is to be the operation of this amendment? Just this: your whip is held over Pennsylvania, and you say
to her that she must either allow her negroes to vote or have one member of Congressless.” 2987 (Senator
Cowan).

"Now, gir, in al the States - certainly in mine, and no doubt in al - there are local as contradistinguished
from State elections. There are city elections, county elections, and district or borough elections; and those
city and county and district elections are held under some law of the State in which the city or county or
district or borough may be; and in those elections, according to the laws of the States, certain qualifications
are prescribed, residence within the limits of the locality and a property qualification in some. Now, isit
proposed to say that if every man in a State is not at liberty to vote at a city or a country or a borough
election that is to affect the basis of representation?' 2991 (Senator Johnson).

"Again, Mr. President, the measure upon the table, like the first proposition submitted to the Senate
from the committee of fifteen, concedes to the States . . . not only the right, but the exclusive right,
to regulate the franchise. . . . It saysthat each of the southern States, and, of course, each other State
in the Union, has aright to regulate for itself the franchise, and that consequently, as far asthe
Government of the United States is concerned, if the black man is not permitted the right to the
franchise, it will be awrong (if awrong) which the Government



[377 U.S. 533, 632] of the United States will be impotent to redress.” 3027 (Senator Johnson).

"The amendment fixes representation upon numbers, precisely as the Constitution now does, but
when a State denies or abridges the elective franchise to any of its male inhabitants who are citizens
of the United States and not less than twenty-one years of age, except for participation in rebellion or
other crime, then such State will lose its representation in Congress in the proportion which the male
citizen so excluded bears to the whole number of male citizens not less than twenty-one years of age
in the State." 3033 (Senator Henderson).



Oregon v. Mitchell
400 U.S. 112 (1970)

From the Court's syllabus:

These original actions involve the constitutionality of three provisions of the Voting Rights Act
Amendments of 1970 which (1) lower the minimum age of votersin both state and federal elections from 21
to 18, (2) bar the use of literacy tests (and similar voting eligibility requirements) for afive-year period in
state and federal electionsin any area where such tests are not aready proscribed by the VVoting Rights Act
of 1965, and (3) forbid States from disqualifying voters in presidential and vice-presidential elections for
failure to meet state residency requirements and provide uniform national rules for absentee voting in such
elections.

Held: (1) The 18-year-old minimum-age requirement of the VVoting Rights Act Amendments is valid for
national elections. (2) That requirement isnot valid for state and local elections. (3) The literacy test
provisionisvalid. (4) The resdency and absentee balloting provisions are valid.

The Court was split 4-4 on most issues, and Justice Black provided the swing vote in each
ruling. The ruling against literacy tests was unanimous.



Once again, Justice Harlan, concurring and dissenting, engaged in a detailed examination of the
history of the 14" Amendment in Part |. In Part |1, he expressed his frustration in this comment:

| must confess to complete astonishment at the position of some of my Brethren that the history of the
Fourteenth Amendment has become irrelevant. . . Inthe six years since | first set out much of this history [in
Reynolds], | have seen no justification for such aresult which appearsto me at all adequate. With mattersin
this posture, | need do no more by way of justifying my reliance on these materials than sketch the familiar

outlines of our congtitutional system.

And his opening to Part | is of interest to those of the originalist persuasion:

"It isfitting to begin with a quotation from one of the leading members of the 39th Congress, which
proposed the Fourteenth Amendment to the States in 1866:
'Every Constitution embodies the principles of its framers. It isatranscript of their minds. If its meaning
in any place is open to doubt, or if words are used which seem to have no fixed signification, we cannot
err if we turn to the framers; and their authority increases in proportion to the evidence which they have
left on the question.' Cong. Globe, 39th Cong., 1st Sess., 677 (1866) (Sen. Sumner)."



MR. JUSTICE HARLAN, concurring in part and dissenting in part.

From the standpoint of this Court's decisions during an era of judicial constitutional revision in the field of the
suffrage, ushered in eight years ago by Baker v. Carr, 369 U.S. 186 (1962), | would find it difficult not to
sustain al three aspects of the Voting Rights Act Amendments of 1970, Pub. L. 91-285, 84 Stat. 314, here
challenged. From the standpoint of the bedrock of the constitutional structure of this Nation, these cases bring
usto acrossroad that is marked with a formidable "Stop" sign. That sign compels us to pause before we allow
those decisions to carry us to the point of sanctioning Congress decision to alter state-determined voter
gualifications by simple legidation, and to consider whether sound doctrine does not in truth require us to hold
that one or more of the changes which Congress has thus sought to make can be accomplished only by
constitutional amendment.

The four cases require determination of the validity of the Voting Rights Act Amendments in three respects. In
Nos. 43, Orig., and 44, Orig., Oregon and Texas have sought to enjoin the enforcement of 302 of the Act as
applied to lower the voting age in those States from 21 to 18. 1.
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In Nos. 46, Orig., and 47, Orig., the United States seeks a declaration of the validity of the Act and an
injunction requiring Arizona and Idaho to conform their lawsto it. The Act would lower the voting age in each
State from 21 to 18. It would suspend until August 6, 1975, the Arizona literacy test, which requires that
applicants for registration be able to read the United States Constitution in English and write their names. It
would require Idaho to make several changes in its laws governing residency, registration, and absentee voting
in presidential elections. Among the more substantial changes, Idaho's present 60-day state residency
requirement will in effect be lowered to 30-days; its 30-day county residency requirement for intrastate
migrants will be abolished; Idaho will have to permit voting by citizens of other States formerly domiciled in
|daho who emigrated too recently to register in their new homes; and it must permit absentee registration and
voting by persons who have lived in Idaho for less than six months. The relevant provisions of the Act and of
the constitutions and laws of the four States are set out in an Appendix to this opinion.

Each of the States contests the power of Congress to enact the provisions of the Act involved in its suit. 2 The
Government places primary reliance on the power of Congress under 5 of the Fourteenth Amendment to enforce
the provisions of that Amendment by appropriate



[400 U.S. 112, 154] legislation. For reasons to follow, | am of the opinion that the Fourteenth Amendment was
never intended to restrict the authority of the States to alocate their political power asthey see fit and therefore
that it does not authorize Congress to set voter qualifications, in either state or federal elections. | find no other
source of congressional power to lower the voting age as fixed by state laws, or to adter state laws on residency,
registration, and absentee voting, with respect to either state or federal elections. The suspension of Arizona's
literacy requirement, however, can be deemed an appropriate means of enforcing the Fifteenth Amendment, and
| would sustain it on that basis.



It isfitting to begin with a quotation from one of the leading members of the 39th Congress, which proposed the
Fourteenth Amendment to the States in 1866:

"Every Constitution embodies the principles of its framers. It isatranscript of their minds. If its meaning in
any place is open to doubt, or if words are used which seem to have no fixed signification, we cannot err if
we turn to the framers; and their authority increases in proportion to the evidence which they have left on
the question.” Cong. Globe, 39th Cong., 1st Sess., 677 (1866) (Sen. Sumner).

Believing this view to be undoubtedly sound, | turn to the circumstances in which the Fourteenth Amendment
was adopted for enlightenment on the intended reach of its provisions. This, for me, necessary undertaking has
unavoidably led to an opinion of more than ordinary length. Except for those who are willing to close their eyes
to congtitutional history in making constitutional interpretations or who read such history with a preconceived
determination to attain a particular constitutional



[400 U.S. 112, 155] godl, | think that the history of the Fourteenth Amendment makes it clear beyond any
reasonable doubt that no part of the legislation now under review can be upheld as a legitimate exercise of
congressional power under that Amendment.

A. Historical Setting 3

The point of departure for considering the purpose and effect of the Fourteenth Amendment with respect to the
suffrage should be, | thin, the pre-existing provisions of the Constitution. Articlel, 2, provided that in
determining the number of Representatives to which a State was entitled, only three-fifths of the dave
population should be counted. 4 The section also provided that the qualifications of voters for such
Representatives should be the same as those established by the States for electors of the most numerous branch
of their respective legislatures. Article |, 4, provided that, subject to congressional veto, the States might
prescribe the times, places, and manner of holding elections for Representatives. Articlell, 1, provided that the
States might direct the manner of choosing electors for President and Vice President, except that Congress
might fix a uniform time for the choice. 5 Nothing in the original



[400 U.S. 112, 156] Constitution controlled the way States might allocate their political power except for the
guarantee of a Republican Form of Government, which appearsin Art. IV, 4. 6 No relevant changesin the
constitutional structure were made until after the Civil War.

At the close of that war, there were some four million freed slaves in the South, none of whom were permitted
to vote. The white population of the Confederacy had been overwhelmingly sympathetic with the rebellion.
Since there was only a comparative handful of persons in these States who were neither former slaves nor
Confederate sympathizers, the place where the political power should be lodged was a most vexing question. In
a series of proclamations in the summer of 1865, President Andrew Johnson had laid the groundwork for the
States to be controlled by the white populations which had held power before the war, eliminating only the
leading rebels and those unwilling to sign aloyalty oath. 7 The Radicals, on the other hand, were ardently in
favor of Negro suffrage as essential to prevent resurgent rebellion, requisite to protect the freedmen, and
necessary to ensure continued Radical control of the government. This ardor cooled asit ran into northern racial
prejudice. At that time, only six States - Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, and
New York - permitted Negroes to vote, and New Y ork imposed special property and residency requirements on
Negro voters. 8 In referenda late that year, enfranchising proposals



[400 U.S. 112, 157] were roundly beaten in Connecticut, Wisconsin, Minnesota, the Territory of Colorado, and the
District of Columbia. Gillette, supra, n. 3, at 25-26. Such popular rebuffs led the Radicals to pull in their horns
and hope for a protracted process of reconstruction during which the North could be educated to the advisability
of Negro suffrage, at least for the South. In the meantime, of course, it would be essential to bar southern
representation in Congress lest a combination of southerners and Democrats obtain control of the government
and frustrate Radical goals.

The problem of congressional representation was acute. With the freeing of the daves, the Three-Fifths
Compromise ceased to have any effect. While predictions of the precise effect of the change varied with the
person doing the calculating, the consensus was that the South would be entitled to at least 15 new members of
Congress, and, of course, alike number of new presidential electors. The Radicals had other rallying cries
which they kept before the public in the summer of 1865, but one author gives this description of the mood as
Congress convened: 9

"Of all the movements influencing the Fourteenth Amendment which developed prior to the first session of the
Thirty-ninth Congress, that for Negro suffrage was the most outstanding. The volume of private and public comment
indicates that it was viewed as an issue of prime importance. The cry for a changed basis of representation was, in
reality, subsidiary to this, and was meant by Radicals to secure in another way what Negro suffrage might accomplish
for them: removal of the danger of Democratic dominance as a consequence of Southern restoration. The danger of
possible repudiation of the national obligations, and assumption of the rebel



[400 U.S. 112, 158] debt, was invariably presented to show the need for Negro suffrage or a new basis of
representation. Sentiment for disqualification of ex-Confederates, though a natural growth, well suited such purposes.
The movement to guarantee civil rights, sponsored originally by the more conservative Republicans, received
emphasis from Radicals only when state elections indicated that suffrage would not serve as a party platform.”

When Congress met, the Radicals, led by Thaddeus Stevens, were successful in obtaining agreement for a Joint
Committee on Reconstruction, composed of 15 members, to "inquire into the condition of the States which
formed the so-called confederate States of America, and report whether they, or any of them, are entitled to be
represented in either House of Congress. . . ." Cong. Globe, 39th Cong., 1st Sess., 30, 46 (1865) (hereafter
Globe).

All papers relating to representation of the Southern States were to be referred to the Committee of Fifteen
without debate. The result, which many had not foreseen, was to assert congressional control over
Reconstruction and at the same time to put the congressional power in the hands of alargely Radical secret
committee.

The Joint Committee began work with the beginning of 1866, and in due course reported a joint resolution, H.
R. 51, to amend the Constitution. The proposal would have based representation and direct taxes on population,
with a proviso that

"whenever the elective franchise shall be denied or abridged in any State on account of race or color, all
persons of such race or color shall be excluded from the basis of representation.” Globe 351.

The reault, if the Southern States did not provide for Negro suffrage, would be a decrease in southern
representation



[400 U.S. 112, 159] in Congress and the electoral college by some 24 seats from their pre-war position instead of
an increase of 15. The House, although somewhat balky, approved the measure after lengthy debate. Globe 538.
The Senate proved more intractable. An odd combination of Democrats, moderate Republicans, and extreme
Radicals combined to defeat the measure, with the Radicals basing their opposition largely on the fear that the
proviso would be read to authorize racial voter qualifications and thus prevent Congress from enfranchising the
freedmen under powers assertedly granted by other clauses of the Constitution. See, e. g., Globe 673-687 (Sen.
Sumner).

At about this same time the Civil Rights Bill and the Second Freedmen'’s Bureau Bill were being debated. Both
bills provided alist of rights secured, not including voting. 10 Senator Trumbull, who reported the Civil Rights
Bill on behalf of the Senate Judiciary Committee, stated: "I do not want to bring up the question of negro
suffrage in the bill." Globe 606. His House counterpart exhibited the same reluctance. Globe 1162 (Cong.
Wilson of lowa). Despite considerable uncertainty as to the constitutionality of the measures, both ultimately
passed. In the midst of the Senate debates on the basis of representation, President Johnson vetoed the
Freedmen's Bureau Bill, primarily on constitutional grounds. This veto, which was narrowly sustained, was
followed shortly by the President's bitter attack on Radical Reconstruction in his Washington's Birthday speech.
These two actions, which were followed a month later by the veto of the Civil Rights Bill, removed any
lingering hopes among the Radicals that Johnson would support them in a thoroughgoing plan of
reconstruction. By the same token they increased the Radicals need for an



[400 U.S. 112, 160] articulated plan of their own to be put before the country in the upcoming elections as an
alternative to the course the President was taking.

The second mgjor product of the Reconstruction Committee, before the resolution which became the Fourteenth
Amendment, was a proposal to add an equal rights provision to the Congtitution. This measure, H. R. 63, which
foreshadowed 1 of the Fourteenth Amendment, read as follows:

"The Congress shall have power to make all laws which shall be necessary and proper to secure to the
citizens of each State all privileges and immunities of citizensin the severa States, and to all personsin the
several States equal protection in the rights of life, liberty, and property.” Globe 1034.

It was reported by Congressman Bingham of Ohio, who later opposed the Civil Rights Bill because he believed
it unconstitutional. Globe 1292-1293. The amendment immediately ran into serious opposition in the House and
the subject was dropped. 11

Such was the background of the Fourteenth Amendment. Congress, at loggerheads with the President over
Reconstruction, had not come up with a plan of its own after six months of deliberations; both friends and foes
prodded it to develop an alternative. The Reconstruction Committee had been unable to produce anything which
could even get through Congress, much less obtain the adherence of three-fourths of the States. The Radicals,
committed to Negro suffrage, were confronted with widespread public opposition to that goal and the necessity
for areconstruction plan that could do service as a party platform in the elections that fall. The language



[400 U.S. 112, 161] of the Fourteenth Amendment must be read with awareness that it was designed in response to
this situation.

B. The Language of the Amendment and Reconstruction Measures
Sections 1 and 2 of the Fourteenth Amendment as originally reported read as follows: 12

"SEC. 1. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person of life, liberty, or property without due process
of law; nor deny to any person within its jurisdiction the equal protection of the laws.

"SEC. 2. Representatives shall be apportioned among the several States which may be included within this
Union, according to their respective numbers, counting the whole number of personsin each State,
excluding Indians not taxed. But whenever,



[400 U.S. 112, 162] in any State, the elective franchise shall be denied to any portion of its male citizens not
less than twenty-one years of age, or in any way abridged except for participation in rebellion or other
crime, the basis of representation in such State shall be reduced in the proportion which the number of such
male citizens shall bear to the whole number of male citizens not less than twenty-one years of age." Globe
2286.

In the historical context, no one could have understood this language as anything other than an abandonment of
the principle of Negro suffrage, for which the Radicals had been so eager. By the same token, the language
could hardly have been understood as affecting the provisions of the Constitution placing voting qualifications
in the hands of the States. Section 1 must have been seen as little more than a constitutionalization of the 1866
Civil Rights Act, concededly one of the primary goals of that portion of the Amendment. 13

While these conclusions may, | think, be confidently asserted, it is not so easy to explain just how contemporary
observers would have construed the three clauses of 1 to reach this result. 14 No doubt in the case of



[400 U.S. 112, 163] many congressmen it smply never occurred to them that the States' longstanding plenary
control over voter qualifications would be affected without explicit language to that effect. And since no
speaker during the debates on the Fourteenth Amendment pursued the contention that 1 would be construed to
include the franchise, those who took the opposite view rarely explained how they arrived at their conclusions.

In attempting to unravel what was seldom articulated, the appropriate starting point is the fact that the framers
of the Amendment expected the most significant portion of 1 to be the clause prohibiting state laws "which
shall abridge the privileges or immunities of citizens of the United States." These privileges were no doubt
understood to include the ones set out in the first section of the Civil Rights Act. To be prohibited by law from
enjoying these rights would hardly be consistent with full membership in acivil society.

The same is not necessarily true with respect to prohibitions on participation in the political process. Many
members of Congress accepted the jurisprudence of the day, in which the rights of man fell into three
categories: natural, civil, and political. The privileges of citizens, being "civil" rights, were distinct from the
rights arising from governmental organization, which were political in character. 15 Others no doubt relied on



[400 U.S. 112, 164] the experience under the similar language of Art. 1V, 2, which had never been held to
guarantee the right to vote. The remarks of Senator Howard of Michigan, who as spokesman for the Joint
Committee explained in greater detail than most why the Amendment did not reach the suffrage, contain
something of each view. See Globe 2766, quoted infra, at 187; nn. 56 and 57, infra; cf. Blake v. McClung, 172
U.S. 239, 256 (1898) (dictum).

Since the Privileges and Immunities Clause was expected to be the primary source of substantive protection, the
Equal Protection and Due Process Clauses were relegated to a secondary role, as the debates and other
contemporary materials make clear. 16 Those clauses, which appear on their face to correspond with the latter
portion of 1 of the Civil Rights Act, see n. 13, supra, and to be primarily concerned with person and property,
would not have been expected to enfranchise the freedmen if the Privileges and Immunities Clause did not.

Other members of Congress no doubt saw 2 of the proposed Amendment as the Committee's resolution of the
related problems of suffrage and representation. Since that section did not provide for enfranchisement, but
simply reduced representation for disfranchisement, any doubts about the effect of the broad language of 1 were
removed. Congressman Bingham, who was primarily responsible for the language of 1,



[400 U.S. 112, 165] stated this view. Globe 2542, quoted infra, at 185. Finally, characterization of the Amendment
by such figures as Stevens and Bingham in the House and Howard in the Senate, not contested by the
Democrats except in passing remarks, was no doubt ssmply accepted by many members of Congress; they,
repeating it, gave further force to the interpretation, with the result that, as will appear below, not one speaker in
the debates on the Fourteenth Amendment unambiguoudly stated that it would affect state voter qualifications,
and only three, al opponents of the measure, can fairly be characterized as raising the possibility. 17 Further
evidence of this original understanding can be found in later events.

The 39th Congress, which proposed the Fourteenth Amendment, also enacted the first Reconstruction Act, c.
153, 14 Stat. 428 (1867). This Act required, as a condition precedent to readmission of the Southern States, that
they adopt congtitutions providing that the elective franchise should be enjoyed by all male citizens over the age
of 21 who had been residents for more than one year and were not disfranchised for treason or common-law
felony; even so, no State would be readmitted until a legislature elected under the new Constitution had ratified
the proposed Fourteenth Amendment and that Amendment had become part of the Constitution.

The next development came when the ratification drive in the North stalled. After ayear had passed during
which only one Northern State had ratified the proposed Fourteenth Amendment, Arkansas was readmitted to
the Union by the Act of June 22, 1868, 15



[400 U.S. 112, 166] Stat. 72. This readmission was based on the "fundamental condition” that the state constitution
should not be amended to restrict the franchise, except with reference to residency requirements. Three days
later the Act of June 25, 1868, 15 Stat. 73, held out a promise of similar treatment to North Carolina, South
Carolina, Louisiana, Georgia, Alabama, and Floridaif they would ratify the Fourteenth Amendment. By happy
coincidence, the assent of those six States was just sufficient to complete the ratification process. It can hardly
be suggested, therefore, that the "fundamental condition" was exacted from them as a measure of caution lest
the Fourteenth Amendment fail of ratification.

The 40th Congress, not content with enfranchisement in the South, proposed the Fifteenth Amendment to
extend the suffrage to northern Negroes. See Gillette, supra, n. 3, at 46. Thisfact aoneis evidence that they did
not understand the Fourteenth Amendment to have accomplished such aresult. Less well known is the fact that
the 40th Congress considered and very nearly adopted a proposed amendment which would have expressly
prohibited not only discriminatory voter qualifications but discriminatory qualifications for office as well. Each
House passed such a measure by the required two-thirds margin. Cong. Globe, 40th Cong., 3d Sess., 1318, 1428
(1869). A conference committee, composed of Senators Stewart and Conkling and Representatives Boutwell,
Bingham, and Logan, struck out the officeholding provision, id., at 1563, 1593, and with Inauguration Day only
aweek away, both Houses accepted the conference report. 1d., at 1564, 1641. See generaly Gillette 58-77.
While the reasons for these actions are unclear, it is unlikely that they were provoked by the idea that the
Fourteenth Amendment covered the field; such arationale seemingly would have made the enfranchising
provision itself unnecessary.
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The 41st Congress readmitted the remaining three States of the Confederacy. The admitting act in each case
recited good-faith ratification of the Fourteenth and Fifteenth Amendments, and imposed the fundamental
conditions that the States should not restrict the elective franchise 18 and "[t]hat it shall never be lawful for the
said State to deprive any citizen of the United States, on account of his race, color, or previous condition of
servitude, of the right to hold office under the constitution and laws of said State." Act of Jan. 26, 1870, c. 10,
16 Stat. 62, 63 (Virginia); Act of Feb. 23, 1870, c. 19, 16 Stat. 67, 68 (Mississippi); Act of Mar. 30, 1870, c. 39,
16 Stat. 80, 81 (Texas).

These materials demonstrate not only that 1 of the Fourteenth Amendment is susceptible of an interpretation
that it does not reach suffrage qualifications, but that thisis the interpretation given by the immediately
succeeding Congresses. Such an interpretation is the most reasonable reading of the section in view of the
background against which it was proposed and adopted, particularly the doubts about the constitutionality of the
Civil Rights Act, the prejudice in the North against any recognition of the principle of Negro suffrage, and the
basic constitutional structure of leaving suffrage qualifications with the States. 19 If any further clarification
were



[400 U.S. 112, 168] needed, one would have thought it provided by the second section of the same Amendment,
which specifically contemplated that the right to vote would be denied or abridged by the States on racial or
other grounds. As a unanimous Court once asked, "Why this, if it was not in the power of the [state] legislature
to deny the right of suffrage to some male inhabitants?' Minor v. Happersett, 21 Wall. 162, 174 (1875).

The Government suggests that the list of protected qualificationsin 2 is"no more than descriptive of voting
laws as they then stood." Brief for the United States, Nos. 46, Orig., and 47, Orig., 75. Thisis wholly
inaccurate. Aside from racial restrictions, all States had residency requirements and many had literacy, property,
or taxation qualifications. On the other hand, several of the Western States permitted aliens to vote if they had
satisfied certain residency requirements and had declared



[400 U.S. 112, 169] their intention to become citizens. 20 It hardly seems necessary to observe that the politicians
who framed the Fourteenth Amendment were familiar with the makeup of the electorate. In any event, the
congressional debates contain such proof in ample measure. 21

Assuming, then, that 2 represents a deliberate selection of the voting qualifications to be penalized, what is the
point of it? The Government notes that "it was intended - although it has never been used - to provide a remedy
against exclusion of the newly freed slaves from the vote." Brief for the Defendant, Nos. 43, Orig., and 44,
Orig., 20. Undoubtedly this was the primary purpose. But the framers of the Amendment, with their attention
thus focused on racial voting qualifications, could hardly have been unaware of 1. If they understood that
section to forbid such qualifications, the smple means of penalizing this conduct would have been to impose a
reduction of representation for voting discrimination in violation of 1. Their adoption instead of the awkward
phrasing of 2 istherefore significant.

To be sure, one might argue that 2 is smply arhetorical flourish, and that the qualifications listed there are
merely the ones which the framers deemed to be consistent with the aleged prohibition of 1. This argument is
not only unreasonable on its face and untenable in light of the historical record; it isfatal to the validity of the
reduction of the voting age in 302 of the Act before us.

The only sensible explanation of 2, therefore, is that the racia voter qualifications it was designed to penalize



[400 U.S. 112, 170] were understood to be permitted by 1 of the Fourteenth Amendment. The Amendment was a
halfway measure, adopted to deprive the South of representation until it should enfranchise the freedmen, but to
have no practical effect in the North. It was politically acceptable precisely because of its regional
consequences and its avoidance of an explicit recognition of the principle of Negro suffrage. As my Brother
BLACK states: "[I]t cannot be successfully argued that the Fourteenth Amendment was intended to strip the
States of their power, carefully preserved in the original Constitution, to govern themselves." Ante, at 127. The
detailed historical materials make this unmistakably clear.

C. The Joint Committee

The first place to look for the understanding of the framers of the Fourteenth Amendment is the Journal of the
Joint Committee on Reconstruction. 22 The exact sequence of the actions of this Committee presumably had
little or no effect on the members of Congress who were not on the Committee, for the Committee attempted to
keep its deliberations secret, 23 and the Journal itself was lost for nearly 20 years. 24 Nevertheless the Journal,
although only arecord of proposals and votes, illustrates the thoughts of those leading figures of Congress who
were members and participated in the drafting of the Amendment.

Two features emerge from such areview with startling clarity. First, the Committee regularly rejected explicitly



[400 U.S. 112, 171] enfranchising proposals in favor of plans which would postpone enfranchisement, leave it to
congressional discretion, or abandon it altogether. Second, the abandonment of Negro suffrage as a goa exactly
corresponded with the adoption of provisionsto reduce representation for discriminatory restrictions on the
ballot.

This correspondence was present from the start. Five plans were proposed to deal with representation. One
would have prohibited racial qualifications for voters and based representation on the whole number of citizens
in the State; the other four proposals contained no enfranchising provision but in various ways would have
reduced representation for States where the vote was racially restricted. Kendrick 41-44. A subcommittee
reduced the five proposals to two, one prohibiting discrimination and the other reducing representation where it
was present. On Stevens motion the latter aternative was accepted by a vote of 11 to 3, Kendrick 51; with
minor changes it was subsequently reported asH. R. 51.

The subcommittee also proposed that whichever provision on the basis of representation was adopted, the
Congress should be empowered to legislate to secure all citizens "the same political rights and privileges' and
also "equal protection in the enjoyment of life, liberty and property.” Kendrick 51. After the Committee
reported H. R. 51, it turned to consideration of this proposal. At a meeting attended by only 10 members, a
motion to strike out the clause authorizing Congress to legidate for equal political rights and privileges lost by a
vote of six to four. Kendrick 57. At a subsequent meeting, however, Bingham had the subcommittee proposal
replaced with another which did not mention political rights and privileges, but was otherwise quite similar.
Kendrick 61; see the opinion of MR. JUSTICE BRENNAN, MR. JUSTICE WHITE, and MR. JUSTICE



[400 U.S. 112, 172] MARSHALL, pogt, at 258-259, for the text of the two provisions. The Committee reported the
substitute as H. R. 63. In the House so much concern was expressed over the centralization of power the
amendment would work - afew said it would even authorize Congress to regulate the suffrage - that the matter
was dropped. Post, at 260.

The Fourteenth Amendment had as its most direct antecedent a proposal drafted by Robert Dale Owen, who
was not a member of Congress, and presented to the Joint Committee by Stevens. 25 Originally the plan
provided for mandatory enfranchisement in 1876 and for reduction of representation until that date. Kendrick
82-84. However, Stevens was pressured by various congressiona delegations who wanted nothing to do with
Negro suffrage, even at aremove of 10 years. 26 He therefore successfully moved to strike out the
enfranchising provision and correspondingly to abolish the 10-year limitation on reduction of representation for
racial discrimination. The motion carried by a vote of 12 to 2. Kendrick 101.

Bingham was then successful in replacing 1 of Owen's proposal, which read:

"No discrimination shall be made by any State, or by the United States, asto the civil rights of persons,
because of race, color, or previous condition of servitude"

with the following now-familiar language:

"No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive



[400 U.S. 112, 173] any person of life, liberty, or property, without due process of law, nor deny to any person
within its jurisdiction the equal protection of the laws." Kendrick 106.

The summary style of the Journal leaves unclear the reasons for the change. However, Bingham himself had
rather consistently voted against proposals for direct and immediate enfranchisement, 27 and on the face of
things it seems unlikely that the other members of the Joint Committee understood his provision to be an
enfranchising proposal. 28 That they did not so understand is



[400 U.S. 112, 174] demonstrated by the speeches in the debates on the floor. 29

Before | examine those debates, a word of explanation isin order. For obvious reasons, the discussions of voter
qualifications in the 39th Congress and among the public were cast primarily in terms of racial
disqualifications. This does not detract from their utility as guides to interpretation. When an individual speaker
said that the Amendment would not result in the enfranchisement of Negroes, he must have taken one of two
views: either the Amendment did not reach voter qualifications at al; or it set standards limiting state
restrictions on the ballot, but those standards did not prohibit racial discrimination. | have already set out some
of the reasons which lead me to conclude that the former interpretation is correct, and that it isthe
understanding



[400 U.S. 112, 175] shared by the framers of the Amendment, as well as by almost al of the opponents. The mere
statement of the latter position appears to me to be a complete refutation of it. Even on its wholly unsupportable
assumptions (1) that certain framers of the Amendment contemplated that the privileges and immunities of
citizensincluded the vote, (2) that they intended to permit state laws to abridge the privileges and immunities of
citizens whenever it was rationa to do so, and (3) that they agreed on the rationality of prohibiting the freed
daves from voting, this remarkable theory still failsto explain why they understood the Amendment to permit
racial voting qualificationsin the free States of the North.

D. In Congress

On May 8, 1866, Thaddeus Stevens led off debate on H. R. 127, the Joint Resolution proposing the Fourteenth
Amendment. After explaining the delay of the Joint Committee in coming up with a plan of reconstruction, he
apologized for his proposal in advance:

"This proposition is not all that the committee desired. It falls far short of my wishes, but it fulfills my
hopes. | believe it isall that can be obtained in the present state of public opinion. Not only Congress but
the several States are to be consulted. Upon a careful survey of the whole ground, we did not believe that
nineteen of the loyal States could be induced to ratify any proposition more stringent than this." Globe 2459.

In the climate of the times, Stevens could hardly have been understood as referring to anything other than the
failure of the measure to make some provision for the enfranchisement of the freedmen. However, lest any
mistake be made, he recounted the history of the Committee's prior effort in the field of representation and
suffrage,



[400 U.S. 112, 176] H. R. 51, which "would surely have secured the enfranchisement of every citizen at no distant
period.” That measure was dead, "daughtered by a puerile and pedantic criticism,” and "unless this (less
efficient, | admit) shall pass, its death has postponed the protection of the colored race perhaps for ages." 1bid.

With this explanation made, Stevens turned to a section-by-section study of the proposed resolution. The results
to be achieved by 1, as he saw it, would be equal punishment for crime, equal entitlement to the benefits of
"[w]hatever law protects the white man," equal means of redress, and equal competence to testify. Ibid. If he
thought the section provided equal access to the polls, despite his immediately preceding apology for the fact
that it did not, his failure to mention that application is remarkable. 30

Turning then to 2, Stevens again discussed racial qualification for voting. He explained the section as follows:

"If any State shall exclude any of her adult male citizens from the elective franchise, or abridge that right,
she shall forfeit her right to representation in the same proportion. The effect of this provision will be either
to compel the Statesto grant universal suffrage or so to shear them of their power asto keep them forever in
a hopeless minority in the national Government, both legislative and executive." 1bid.

Stevens recognized that it might take several years for the coercive effect of the Amendment to result in Negro
suffrage, but since this would give time for education and enlightenment of the freedmen, "That short delay
would



[400 U.S. 112, 176] H. R. 51, which "would surely have secured the enfranchisement of every citizen at no distant
period.” That measure was dead, "daughtered by a puerile and pedantic criticism,” and "unless this (less
efficient, | admit) shall pass, its death has postponed the protection of the colored race perhaps for ages." 1bid.

With this explanation made, Stevens turned to a section-by-section study of the proposed resolution. The results
to be achieved by 1, as he saw it, would be equal punishment for crime, equal entitlement to the benefits of
"[w]hatever law protects the white man," equal means of redress, and equal competence to testify. Ibid. If he
thought the section provided equal access to the polls, despite his immediately preceding apology for the fact
that it did not, his failure to mention that application is remarkable. 30

Turning then to 2, Stevens again discussed racial qualification for voting. He explained the section as follows:

"If any State shall exclude any of her adult male citizens from the elective franchise, or abridge that right,
she shall forfeit her right to representation in the same proportion. The effect of this provision will be either
to compel the Statesto grant universal suffrage or so to shear them of their power asto keep them forever in
a hopeless minority in the national Government, both legislative and executive." 1bid.

Stevens recognized that it might take several years for the coercive effect of the Amendment to result in Negro
suffrage, but since this would give time for education and enlightenment of the freedmen, "That short delay
would



[400 U.S. 112, 177] not be injurious.” Ibid. He did not indicate that he believed it would be unconstitutional. He
admitted that 2 was not so good as the proposal which had been defeated in the Senate, for that, by reducing
representation by all the members of arace if any one was discriminated against, would have hastened full
enfranchisement. Section 2 allowed proportional credit. "But it is a short step forward. The large stride which
weinvain proposed isdead . . . ." Globe 2460.

| have dealt at length with Stevens' remarks because of his prominent position in the House and in the Joint
Committee. The remaining remarks, except for Bingham's summation, can be treated in more summary fashion.
Of the supporters of the Amendment, Garfield of Ohio, 31 Kelley of Pennsylvania, 32 Boutwell of
Massachusetts (a member of the Joint Committee), 33

[400 U.S. 112, 178] Eliot of Massachusetts, 34 Beaman of Michigan, 35 and Farnsworth of Illinois, 36 expressed
their regret that the Amendment did not prohibit restrictions on the franchise. As the quotations set out in the
margin indicate, the absence of such a prohibition was generally attributed to prejudice in the Congress, in the
States, or both, to such an extent that an enfranchising amendment could not pass. This corresponds with the
first part of Stevens' introductory speech.

[400 U.S. 112, 179]

Other supporters of the Amendment obvioudly based their remarks on their understanding that it did not affect
state laws imposing discriminatory voting qualifications, but did not indicate that the omission was a drawback
in their view. In this group were Thayer of Pennsylvania, 37 Broomall of Pennsylvania, 38 Raymond of New
York, 39 McKee of Kentucky, 40 Miller of Pennsylvania, 41



[400 U.S. 112, 180] Banks of Massachusetts, 42 and Eckley of Ohio. 43

The remaining members of the House who supported the Fourteenth Amendment either did not speak at all or
did not address themselves to the suffrage issue in any very clear terms. Those in the latter group who gave
speeches on the proposed Amendment included

[400 U.S. 112, 181] Spalding of Ohio, 44 Longyear of Michigan, 45 and Shellabarger of Ohio. 46 The remaining
Republican members of the Joint Committee - Washburne of Illinois, Morrill of Vermont, Conkling of New
Y ork, and Blow of Missouri - did not participate in the debates over the Amendment.

In the opposition to the Amendment were only the handful of Democrats. Even they, with one seeming
exception, did not assert that the Amendment was applicable to suffrage, although they would have been
expected to do so if they thought such a reading plausible. Finck of Ohio and Shanklin of Kentucky did not
even



[400 U.S. 112, 182] mention Negro suffrage in their attacks on the Amendment, although Finck discussed the
reasons why the Southern States could not be expected to ratify it, Globe 2460-2462, and Shanklin
characterized the Amendment as "tyrannical and oppressive." Globe 2501. Eldridge of Wisconsin 47 and
Randall of Pennsylvania 48 affirmatively indicated their understanding that with the Amendment the Radicals
had at least temporarily abandoned their crusade for Negro suffrage, as did Finck when the measure returned
from the Senate with amendments. 49

The other two Democrats to participate in the three days of debate on H. R. 127, Boyer of Pennsylvania and
Rogers of New Jersey, have been a source of great comfort to those who set out to prove that the history of the
Fourteenth Amendment is inconclusive on thisissue. Each, in the course of alengthy speech, included a
sentence which, taken out of context, can be read to indicate a fear that 1 might prohibit racial restrictions on
the ballot. Boyer said, "The first section embodies the principles of the civil rights bill, and is intended to secure
ultimately, and to some extent indirectly,

[400 U.S. 112, 183] the political equality of the negro race." Globe 2467. Rogers, commenting on the uncertain
scope of the Privileges and Immunities Clause, observed: "The right to vote isa privilege." Globe 2538.

While these two statements are perhaps innocuous enough to be left aone, it is noteworthy that each speaker
had earlier in the session delivered a tirade against the principle of Negro suffrage; 50 if either seriously
believed that the Fourteenth Amendment might enfranchise the freedmen, he was unusually calm about the fact.
That they did not seriously interpret the Amendment in thisway is indicated as well by other portions of their
speeches. 51



[400 U.S. 112, 184]

Two other opponents of the Fourteenth Amendment, Phelps of Maryland and Niblack of Indiana, made
statements which have been adduced to show that there was no consensus on the applicability of the Fourteenth
Amendment to suffrage laws. Phelps voiced his sentiments on May 5, three days before the beginning of debate.
52 In the course of a speech urging a soft policy on reconstruction, he expressed the fear that the Amendment
would authorize Congress to define the privileges of citizens to include the suffrage - or indeed that it might
have that effect proprio vigore. Globe 2398. Phelps did not repeat this sentiment after he was contradicted by
speaker after speaker during the debates proper; indeed, he did not take part in the debates at all, but smply
voted against the Amendment, along with most of his Democratic colleagues. Globe 2545. 53

As for Niblack, on the first day of debate he made the following remarks:
"I give noticethat | will offer the following amendment if | shall have the opportunity:



[400 U.S. 112, 185]
"“Add to the fifth section as follows:

"“Provided, That nothing contained in this article shall be so construed as to authorize Congress to regulate or control
the elective franchise within any State, or to abridge or restrict the power of any State to regulate or control the same
within its own jurisdiction, except as in the third section hereof prescribed.” Globe 2465.

Like Phelps, Niblack found it unnecessary to participate in the debates. He was not heard from again until the
vote on the call for the previous question. As Garfield ascertained at the time, the only opportunity to amend H.
R. 127 would arise if the demand was voted down. Niblack voted to sustain it. Globe 2545.

Debate in the House was substantially concluded by Bingham, the man primarily responsible for the language
of 1. Without equivocation, he stated:

"The amendment does not give, as the second section shows, the power to Congress of regulating suffrage
in the several States.

"The second section excludes the conclusion that by the first section suffrage is subjected to congressional
law; save, indeed, with this exception, that as the right in the people of each State to arepublican
government and to choose their Representatives in Congressis of the guarantees of the Constitution, by this
amendment a remedy might be given directly for a case supposed by Madison, where treason might change
a State government from a republican to a despotic government, and thereby deny suffrage to the people.”
Globe 2542.

Stevens then arose briefly in rebuttal. He attacked Bingham for saying in another portion of his speech that the
disqualification provisions of 3 were unenforceable. He did not contradict - or even refer to - Bingham's



[400 U.S. 112, 186] interpretation of 1 and 2. Globe 2544. The vote was taken and the resolution passed
immediately thereafter. Globe 2545.

To say that Stevens did not contradict Bingham is to minimize the force of the record. Not once, during the
three days of debate, did any supporter of the Amendment criticize or correct any of the Republicans or
Democrats who observed that the Amendment left the ballot "exclusively under the control of the States.”
Globe 2542 (Bingham). This fact is tacitly admitted even by those who find the debates "inconclusive.” The
only contrary authority they can find in the debates is the pale remarks of the four Democrats already discussed.
54

In the Senate, which did not have a gag rule, matters proceeded at a more leisurely pace. The introductory
speech would normally have been given by Senator Fessenden of Maine, the Chairman of the Joint Committee
on behalf of the Senate, but he was still weak with illness and unable to deliver alengthy speech. The duty of
presenting the views of the Joint Committee therefore devolved on Senator Howard of Michigan. 55



[400 U.S. 112, 187]
Howard minced no words. He stated that

"the first section of the proposed amendment does not give to either of these classes the right of voting. The
right of suffrageis not, in law, one of the privileges or immunities thus secured by the Constitution. It is
merely the creature of law. It has aways been regarded in this country as the result of positive local law, not
regarded as one of those fundamental rights lying at the basis of all society and without which a people
cannot exist except as daves, subject to adepotism [sic]. Globe 2766.

"The second section leaves the right to regulate the elective franchise still with the States, and does not
meddle with that right." 1bid. Howard stated that while he personally would have preferred to see the
freedmen enfranchised, the Committee was confronted with the necessity of proposing an amendment which
could be ratified.

"The committee were of opinion that the States are not yet prepared to sanction so fundamental a
change as would be the concession of the right of suffrage to the colored race. We may as well state
it plainly and fairly, so that there shall be no misunderstanding on the subject. It was our opinion that
three fourths of the States of this Union could not be induced to vote to grant the right of suffrage,
even in any degree or under any restriction, to the colored race.”" 1bid.

Howard's forthright attempt to prevent misunderstanding was completely successful insofar as the Senate was
concerned; at least, no one has yet discovered aremark during the Senate debates on the proposed Fourteenth
Amendment which indicates any contrary impression. 56



[400 U.S. 112, 188] For some, however, time has muddied the clarity with which he spoke. 57

The Senate, like the House, made frequent reference to the fact that the proposed amendment would not result
in the enfranchisement of the freedmen. The supporters

[400 U.S. 112, 189] who expressed their regret at the fact were Wade of Ohio, 58 Poland of Vermont, 59 Stewart
of Nevada, 60 Howe of Wisconsin, 61 Henderson of Missouri, 62

[400 U.S. 112, 190] and Y ates of Illinois. 63 The remarks of Senator Sherman of Ohio, whose support for the
amendment was lukewarm, see Globe 2986, seem to have been based on the common interpretation. 64

Doolittle of Wisconsin, whose support for the President resulted in his virtually being read out of the
Republican Party, proposed to base representation on adult male voters. Globe 2942. In a discussion with
Senator Grimes of lowa, a member of the Joint Committee, about the desirability of this change, Doolittle
defended himself by pointing out that: "Y our amendment proposesto

[400 U.S. 112, 191] allow the Statesto say who shall vote." Globe 2943. Grimes did not respond. Among the
Democrats, no different view was expressed. Those whose remarks are informative are Hendricks of Indiana,
65 Cowan of Pennsylvania, 66 Davis of Kentucky, 67 and Johnson of Maryland. 68

Senator Howard, who had opened debate, made the last remarks in favor of the Amendment. He said:

"We know very well that the States retain the power, which they have always possessed, of regulating the
right of suffrage in the States. It is the theory of the Constitution itself. That right has never been taken from
them; no endeavor has ever been made to take it from them; and the theory of this whole amendment is, to
leave the power of regulating the suffrage with the people or Legidatures of the States, and not to assume to
regulate



[400 U.S. 112, 192] it by any clause of the Constitution of the United States." Globe 3039.
Shortly thereafter the Amendment was approved. Globe 3041-3042.

In the House, there was a brief discussion of the Senate amendments and the measure generally, chiefly by the
Democrats. Stevens then concluded the debate as he had begun it, expressing his regret that the Amendment
would not enfranchise the freedmen. 69 The House accepted the Senate changes and sent the measure to the
States. Globe 3149.

E. Collateral Evidence of Congressional Intent

It has been suggested that despite this evidence of congressional understanding, which seemsto me
overwhelming, the history is nonetheless inconclusive. Primary reliance is placed on debates over H. R. 51, the
Joint Committee'sfirst effort in the field of the basis of representation. In these debates, some of the more
extreme Radicals, typified by Senator Sumner of Massachusetts, suggested that Congress had power to interfere
with state voter qualifications at least to the extent of enfranchising the freedmen. This power was said to exist
in avariety of constitutional provisions, including Art. I, 2, Art. |, 4, the war power, the power over territories,
the guarantee of a republican form of government, and 2 of the Thirteenth Amendment. Those who held this
view expressed concern lest the Committee's proposal be read to authorize the States to discriminate on racial
grounds and stated that they could not vote for the measure if such was the correct construction. They were
sometimes comforted by supporters



[400 U.S. 112, 193] of the committee proposal, who assured them that there would be no such effect. From these
statements, and the fact that some of those who took the extreme view ultimately did vote for the proposed
Fourteenth Amendment, it is sought to construct a counter-argument: if H. R. 51, properly interpreted, would
not have precluded congressional exercise of power otherwise existing under the congtitutional provisions
referred to, then 2 of the Fourteenth Amendment, properly interpreted, does not preclude the exercise of
congressional power under 1 and 5 of that Amendment.

This argument, however, is even logically fallacious, and quite understandably none of the opinions filed today
place much reliance oniit. | do not maintain that the framers of the Fourteenth Amendment took away with one
hand what they had given with the other, but simply that the Amendment must be construed as a whole, and that
for the reasons already given, supra, at 167-170, the inclusion of 2 demonstrates that the framers never intended
to confer the power which my Brethren seek to find in 1 and 5. Bingham, for one, distinguished between these
two positions. When it was suggested in the debates over H. R. 51 that the proviso would remove pre-existing
congressional power over voting qualifications, Bingham made the response quoted by my colleagues. Globe
431-432; see post, at 276-277. When it was observed during the debates over the proposed Fourteenth
Amendment that 2 demonstrated that the Amendment did not reach state control over voting qualifications,
Bingham was the one making the observation. Globe 2542, quoted supra, at 185. As Bingham seems to have
recognized, the sort of argument he made in connection with H. R. 51 is beside the point with respect to the
Fourteenth Amendment.

In any event, even disregarding its analytical difficulties, the argument is based on blatant factual shortcomings.
All but one of the speakers on whose statements



[400 U.S. 112, 194] primary reliance is placed stated, either during the debates on the Fourteenth Amendment or
subsequently, that the Amendment did not enfranchise the freedmen. 70

Finally, some of those determined to sustain the legidation now before us rely on speeches made between two
and three years after Congress had sent the proposed Amendment to the States. Boutwell and Stevens in the
House, and Sumner in the Senate, argued that the Fifteenth

[400 U.S. 112, 195 Amendment or enfranchising legislation was unnecessary because the Fourteenth Amendment
prohibited racial discrimination in voter qualifications. Each had earlier expressed the opposite position. 71
Their subsequent attempts to achieve by assertion what they had not had the votes to achieve by constitutional
processes can hardly be entitled to weight.

F. Ratification

State materials relating to the ratification process are not very revealing. For the most part only gubernatorial
messages and committee reports have survived. 72 So far as my examination of these materials reveals, while
the opponents of the Amendment were divided



[400 U.S. 112, 196] and sometimes equivoca on whether it might be construed to require enfranchisement, 73 the
supporters of the Amendment in the States approached the congressional proponents in the unanimity of their
interpretation. | have discovered only one brief passage in support of the Amendment which appears to be based
on the assumption that it would result in enfranchisement. 74 These remarks, in the message of the Governor of
Ilinois, had to compete in the minds of the legislators with the viewpoint of the Chicago Tribune. This Radical
journal repeatedly criticized the Amendment's lack of an enfranchising provision, and at one time it even
expressed the hope that the South would refuse to ratify the Amendment so that the North would turn to
enfranchisement of the freedmen as the only means of reconstruction. June 25, 1866, quoted in James 177. In all
the other States | have examined, where the materials are sufficiently full for the understanding of a supporter

of the Amendment to appear, his understanding



[400 U.S. 112, 197] has been that enfranchisement would not result. 75

The scanty official materials can be supplemented by other sources. There was a congressional election in the
fall of the year the Fourteenth Amendment went to the States. The Radicals ran on the Amendment as their
reconstruction program, attempting to force voters to choose between their plan and that of President Johnson.
From the campaign speeches and from newspaper reactions, we can get some further idea of the understanding
of the States.

The tone of the campaign was set by the formal report of the Joint Committee, which Fessenden openly stated
he had composed as a partisan document. James 147. Indeed, it was not even submitted to Congress until the

day the Senate approved the measure, and then only in manuscript form. Globe 3038. On the delicate issue of

Negro suffrage, the report read as follows: 76

"Doubts were entertained whether Congress had power, even under the amended Constitution, to prescribe
the qualifications of votersin a State, or could act directly on the subject. It was doubtful, in the opinion of
your committee, whether the States would consent to surrender a power they had always exercised, and to
which they were attached. Asthe best if not the only method of surmounting the difficulty, and as eminently
just and proper in itself, your committee came to the conclusion that political power should be possessed in
all the States exactly in proportion as the right of suffrage should be granted, without distinction of color or
race.



[400 U.S. 112, 198] This it was thought would leave the whole question with the people of each State, holding
out to al the advantage of increased political power as an inducement to allow al to participate in its
exercise. Such a provision would be in its nature gentle and persuasive, and would lead, it was hoped, at no
distant day, to an equal participation of al, without distinction, in all the rights and privileges of citizenship,
thus affording a full and adequate protection to all classes of citizens, since al would have, through the
ballot-box, the power of self-protection.

"Holding these views, your committee prepared an amendment to the Constitution to carry out thisidea, and
submitted the same to Congress. Unfortunately, as we think, it did not receive the necessary constitutional
support in the Senate, and therefore could not be proposed for adoption by the States. The principle
involved in that amendment is, however, believed to be sound, and your committee have again proposed it
in another form, hoping that it may receive the approbation of Congress."

Newspapers expressed the same view of the reach of the Amendment. Even while deliberations were underway,
predictions that Congress would come up with a plan involving enfranchisement of the freedmen had gradually
ceased. James 91. When the Amendment was released to the press, Andrew Johnson was reported as seeing in it
a"practical abandonment of the negro suffrage issue." Cincinnati Daily Commercial, April 30, 1866, quoted in
James 117. The New Y ork Herald had reported editorialy that the Amendment reflected an abandonment of the
Radical push for Negro suffrage and acceptance of Johnson's position that control over suffrage rested
exclusively with the States. May 1, 1866, reported in James 119. The Nation, a Radical organ,



[400 U.S. 112, 199] attributed the absence of any provision on Negro suffrage to "sheer want of confidence in the
public." 2 Nation 545 (May 1, 1866), quoted in James 120. The Chicago Tribune, another Radical organ,
complained that 1 was objectionable as "surplusage,” May 5, 1866, quoted in James 123, and later in the same
month criticized the measure for "postponing, and not settling” the matter of equal political rights for Negroes.
May 31, 1866, quoted in James 146. As deliberations continued, the reporting went on in the same vein. The
New Y ork Timesreported that with elections approaching, "No one now talks or dreams of forcing Negro
suffrage upon the Southern States." June 6, 1866. The Cincinnati Daily Commercial and the Boston Daily
Journal for June 7, 1866, commented on the Radicals abandonment of Negro suffrage. James 145.

Much the same picture emerges from the campaign speeches. Although an occasional Democrat expressed the
fear that the Amendment would or might result in political equality, 77 the supporters of the Amendment denied
such effects without exception that | have discovered. Among the leading congressional figures who stated in
campaign speeches that the Amendment did not prohibit racial voting qualifications were Senators Howe, Lane,
Sherman, Sumner, and Trumbull, and Congressmen Bingham, Delano, Schenck, and Stevens. See James 159-
168, 173, 178; Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights?, 2 Stan. L. Rev. 5, 70-
78 (1949).

As was pointed out above, all but a handful of Northern States prohibited blacks from voting at all,



[400 U.S. 112, 200] and opposition to a change was intense. Between 1865 and 1869 referenda on the issue
rejected impartial Negro suffrage in Colorado Territory, Connecticut, Wisconsin, Minnesota (twice), the
Digtrict of Columbia, Nebraska Territory, Kansas, Ohio, Michigan, Missouri, and New Y ork. Only lowa and
Minnesota accepted it, and that on the day Grant was elected to the Presidency. 78 It isinconceivable that those
States, in that climate, could have ratified the Amendment with the expectation that it would require them to
permit their black citizens to vote.

Small wonder, then, that in early 1869 substantially the same group of men who three years earlier had

proposed the Fourteenth Amendment felt it necessary to make further modifications in the Constitution if state
suffrage laws were to be controlled even to the minimal degree of prohibiting qualifications which on their face
discriminated on the basis of race. If the consequences for our federal system were not so serious, the
contention that the history is "inconclusive" would be undeserving of attention. And, with al respect, the
transparent failure of attemptsto cast doubt on the original understanding is simply further evidence of the force
of the historical record.



The history of the Fourteenth Amendment with respect to suffrage qualifications is remarkably free of the
problems which bedevil most attempts to find a reliable guide to present decision in the pages of the past.
Instead, there is virtually unanimous agreement, clearly and repeatedly expressed, that 1 of the Amendment did
not reach discriminatory voter qualifications. In this rather remarkable situation, the issue of the bearing of the
historical understanding on constitutional interpretation squarely arises.



[400 U.S. 112, 201]

| must confess to complete astonishment at the position of some of my Brethren that the history of the
Fourteenth Amendment has become irrelevant. Ante, at 139-140. In the six years since | first set out much of
this history, 79 | have seen no justification for such aresult which appearsto me at all adequate. With mattersin
this posture, | need do no more by way of justifying my reliance on these materials than sketch the familiar
outlines of our congtitutional system.

When the Constitution with its original Amendments came into being, the States delegated some of their
sovereign powers to the Federal Government, surrendered other powers, and expressly retained all powers not
delegated or surrendered. Amdt. X. The power to set state voting qualifications was neither surrendered nor
delegated, except to the extent that the guarantee of a republican form of government 80 may be thought to
require a certain minimum distribution of political power. The power to set qualifications for voters for national
office, created by the Constitution, was expressly committed to the States by Art. [, 2, and Art. 11, 1. 81 By Art.
V, States may be deprived of their retained powers only with the concurrence of two-thirds of each House of
Congress and three-fourths of the States. No one asserts that the power to set voting qualifications was taken
from the States or subjected to federal control by any Amendment before the Fourteenth. The historical
evidence makes it plain that the Congress and the States proposing and ratifying that Amendment affirmatively
understood that they were not limiting state power over voting qualifications. The



[400 U.S. 112, 202] existence of the power therefore survived the amending process, and, except asit has been
limited by the Fifteenth, Nineteenth, and Twenty-fourth Amendments, it still exists today. 82 Indeed, the very
fact that constitutional amendments were deemed necessary to bring about federal abolition of state restrictions
on voting by reason of race (Amdt. XV), sex (Amdt. X1X), and, even with respect to federal elections, the
failure to pay state poll taxes (Amdt. XXIV), isitself forceful evidence of the common understanding in 1869,
1919, and 1962, respectively, that the Fourteenth Amendment did not empower Congress to legidate in these
respects.

It must be recognized, of course, that the amending processis not the only way in which constitutional
understanding alters with time. The judiciary has long been entrusted with the task of applying the Constitution
in changing circumstances, and as conditions change the Constitution in a sense changes as well. But when the
Court gives the language of the Constitution an



[400 U.S. 112, 203] unforeseen application, it does so, whether explicitly or implicitly, in the name of some
underlying purpose of the Framers. 83 Thisis necessarily so; the federal judiciary, which by express
constitutional provision is appointed for life, and therefore cannot be held responsible by the electorate, has no
inherent general authority to establish the norms for the rest of society. It is limited to elaboration and
application of the precepts ordained in the Constitution by the political representatives of the people. When the
Court disregards the express intent and understanding of the Framers, it has invaded the realm of the political
process to which the amending power was committed, and it has violated the constitutional structure whichit is
its highest duty to protect. 84



[400 U.S. 112, 204]

As the Court is not justified in substituting its own views of wise policy for the commands of the Constitution,
still lessisit justified in allowing Congress to disregard those commands as the Court understands them.
Although Congress expression of the view that it does have power to alter state suffrage qualificationsis
entitled to the most respectful consideration by the judiciary, coming as it does from a coordinate branch of
government, 85 this cannot displace the duty of this Court to make an independent determination whether
Congress has exceeded its powers. The reason for this goes beyond Marshall's assertion that: "It is emphatically
the province and duty of the judicial department to say what the law is." Marbury v. Madison, 1 Cranch 137,
177 (1803). 86 It inheres in the structure of the



[400 U.S. 112, 205] constitutional system itself. Congress is subject to none of the institutional restraints imposed
on judicial decisionmaking; it is controlled only by the political process. In Article V, the Framers expressed the
view that the political restraints on Congress alone were an insufficient control over the process of constitution
making. The concurrence of two-thirds of each House and of three-fourths of the States was needed for the
political check to be adequate. To allow a simple mgjority of Congress to have final say on matters of
congstitutional interpretation is therefore fundamentally out of keeping with the constitutional structure. Nor is
that structure adequately protected by arequirement that the judiciary be able to perceive a basis for the
congressional interpretation, the only restriction laid down in Katzenbach v. Morgan, 384 U.S. 641 (1966).

It is suggested that the proper basis for the doctrine enunciated in Morgan lies in the relative factfinding
competence of Court, Congress, and state legislatures. Post, at 246-249. In thisview, as| understand it, since
Congressis at least as well qualified as a state legislature to determine factual issues, and far better qualified
than this Court, where a dispute is basically factual in nature the congressional finding of fact should contral,
subject only to review by this Court for reasonableness.

In the first place, this argument has little or no force as applied to the issue whether the Fourteenth Amendment
covers voter qualifications. Indeed, | do not understand the adherents of Morgan to maintain the contrary.



[400 U.S. 112, 206] But even on the assumption that the Fourteenth Amendment does place a limit on the sorts of
voter qualifications which a State may adopt, | still do not see any real force in the reasoning.

When my Brothersrefer to "complex factual questions,” post, at 248, they call to mind disputes about primary,
objective facts dealing with such issues as the number of persons between the ages of 18 and 21, the extent of
their education, and so forth. The briefs of the four States in these cases take no issue with respect to any of the
facts of this nature presented to Congress and relied on by my Brothers DOUGLAS, ante, at 141-143, and
BRENNAN, WHITE, and MARSHALL, post, at 243-246, 279-280. Except for one or two matters of dubious
relevance, these facts are not subject to rational dispute. The disagreement in these cases revolves around the
evaluation of this largely uncontested factual material. 87 On the assumption that maturity and experience are
relevant to intelligent and responsible exercise of the elective franchise, are the immaturity and inexperience of
the average 18-, 19-, or 20-year-old sufficiently serious to justify denying such a person adirect voicein
decisions affecting his or her life? Whether or not this judgment is characterized as "factual,” it calls for striking
a balance between incommensurate interests. Where the balance is to be struck depends ultimately on the values
and the perspective of the decisionmaker. It is a matter as to which men of good will can and do reasonably
differ.

| fully agree that judgments of the sort involved here are beyond the institutional competence and constitutional



[400 U.S. 112, 207] authority of the judiciary. See, e. g., Baker v. Carr, 369 U.S. 186, 266 -330 (1962)
(Frankfurter, J., dissenting); Kramer v. Union School District, 395 U.S. 621, 634 -641 (1969) (STEWART, J,,
dissenting). They are pre-eminently matters for legislative discretion, with judicia review, if it exists at all,
narrowly limited. But the same reasons which in my view would require the judiciary to sustain a reasonable
state resolution of the issue also require Congress to abstain from entering the picture.

Judicia deference is based, not on relative factfinding competence, but on due regard for the decision of the
body constitutionally appointed to decide. Establishment of voting qualifications is a matter for state
legislatures. Assuming any authority at all, only when the Court can say with some confidence that the
legislature has demonstrably erred in adjusting the competing interestsisit justified in striking down the
legislative judgment. This order of thingsis more efficient and more congenial to our system and, in my
judgment, much more likely to achieve satisfactory results than one in which the Court has afree hand to
replace state legislative judgments with its own. See Ferguson v. Skrupa, 372 U.S. 726 (1963).

The same considerations apply, and with aimost equal force, to Congress' displacement of state decisions with
its own ideas of wise policy. The sole distinction between Congress and the Court in thisregard is that
Congress, being an elective body, presumptively has popular authority for the value judgment it makes. But
since the state legislature has a like authority, this distinction between Congress and the judiciary falls short of
justifying a congressional veto on the state judgment. The perspectives and values of national legislators on the
issue of voting qualifications are likely to differ from those of state legislators, but | see no reason



[400 U.S. 112, 208] a priori to prefer those of the national figures, whose collective decision, applying nationwide,
is necessarily less able to take account of peculiar local conditions. Whether one agrees with this judgment or
not, it is the one expressed by the Framers in leaving voter qualifications to the States. The Supremacy Clause
does not, as my colleagues seem to argue, represent a judgment that federal decisions are superior to those of
the States whenever the two may differ.

To be sure, my colleagues do not expressly say that Congress or this Court is empowered by the Congtitution to
substitute its own judgment for those of the States. However, before sustaining a state judgment they require a
"clear showing that the burden imposed is necessary to protect a compelling and substantial governmental
interest.” 88 Post, at 238; see pogt, at 247 n. 30. | should think that if the state interest were truly "compelling”
and "substantial," and a clear showing could be made that the voter qualification was "necessary” to its
preservation, no reasonable person would think the qualification undesirable. Equivalently, if my colleagues or
amajority of Congress deem a given voting qualification undesirable as a matter of policy, they must consider
that the state interestsinvolved are not "compelling” or "substantial” or that they can be adequately protected in
other ways. It follows that my colleagues must be prepared to hold invalid as a matter



[400 U.S. 112, 209] of federal congtitutional law all state voting qualifications which they deem unwise, as well as
all such qualifications which Congress reasonably deems unwise. For thisreason, | find their argument subject
to the same objection asif it explicitly acknowledged such a conclusion.

It seems to me that the notion of deference to congressional interpretation of the Constitution, which the Court
promulgated in Morgan, is directly related to this higher standard of constitutionality which the Court intimated
in Harper v. Virginia Board of Elections, 383 U.S. 663 (1966), and brought to fruition in Kramer. When the
scope of federal review of state determinations became so broad as to be judicially unmanageable, it was natural
for the Court to seek assistance from the national legislature. If the federal role were restricted to its traditional
and appropriate scope, review for the sort of "plain error" which is varioudy described as "arbitrary and
capricious,”" "irrational," or "invidious," there would be no call for the Court to defer to a congressional
judgment on this score that it did not find convincing. Whether a state judgment has so exceeded the bounds of
reason as to authorize federal intervention is not a matter as to which the political processisintrinsically likely
to produce a sounder or more acceptable result. It is a matter of the delicate adjustment of the federal system. In
this area, to rely on Congress would make that body ajudge in its own cause. The role of final arbiter belongsto
this Couirt.



Since | cannot agree that the Fourteenth Amendment empowered Congress, or the federa judiciary, to control
voter qualifications. | turn to other asserted sources of congressional power. My Brother BLACK would find
that such power exists with respect to federal elections by



[400 U.S. 112, 210] virtue of Art. I, 4, and seemingly other considerations that he finds implicit in federal
authority.

The constitutional provisions controlling the regulation of congressional elections are the following:

Art. I, 2: "the Electors [for Representatives] in each State shall have the Qualifications requisite for Electors
of the most numerous Branch of the State Legislature.”

Art. 1, 4: "The Times, Places and Manner of holding Elections for Senators and Representatives, shall be
prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or alter
such Regulations, except as to the Places of chusing Senators.”

Amdt. XVI1I: "The electors [for Senators] in each State shall have the qualifications requisite for electors of
the most numerous branch of the State |legislatures.”

It is difficult to see how words could be clearer in stating what Congress can control and what it cannot control.
Surely nothing in these provisions lends itself to the view that voting qualifications in federal elections areto be
set by Congress. The reason for the scheme is not hard to find. In the Constitutional Convention, Madison
expressed the view that: "The qualifications of electors and elected were fundamental articles in a Republican
Govt. and ought to be fixed by the Congtitution. If the Legislature could regulate those of either, it can by
degrees subvert the Constitution.” 2 M. Farrand, Records of the Federal Convention of 1787, pp. 249-250
(1911). He explained further in The Federalist No. 52, p. 326 (C. Rossiter ed. 1961):

"To have reduced the different qualifications in the different States to one uniform rule would probably have
been as dissatisfactory to some of the



[400 U.S. 112, 211] States as it would have been difficult to the convention. The provision made by the
convention appears, therefore, to be the best that lay within their option. It must be satisfactory to every
State, because it is conformable to the standard already established, or which may be established, by the
State itself. It will be safe to the United States because, being fixed by the State constitutions, it is not
alterable by the State governments, and it cannot be feared that the people of the States will alter this part of
their constitutions in such a manner asto abridge the rights secured to them by the federal Constitution.”

See aso Federalist No. 60, p. 371 (C. Rossiter ed. 1961) (Hamilton), quoted in the opinion of MR. JUSTICE
STEWART, post, at 290, which is to the same effect.

Asto presidential elections, the Constitution provides:

"Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors. . . ."
Art. 11,1, cl. 2.

"The Congress may determine the Time of chusing the Electors, and the Day on which they shall give their
Votes; which Day shall be the same throughout the United States." Art. 11, 1, cl. 4.

Even the power to control the "Manner" of holding elections, given with respect to congressional elections by
Art. |, 4, is absent with respect to the selection of presidential electors. 89 And, of course, the fact that it was
deemed necessary to provide separately for congressional



[400 U.S. 112, 212] power to regulate the time of choosing presidential electors and the President himself
demonstrates that the power over "Times, Places and Manner” given by Art. |, 4, does not refer to presidential
elections, but only to the elections for Congressmen. Any shadow of ajustification for congressional power
with respect to congressional elections therefore disappears utterly in presidential elections.



v

With these major contentions resolved, it is convenient to consider the three sections of the Act individually to
determine whether they can be supported by any other basis of congressional power.

A. Voting Age

The only constitutional basis advanced in support of the lowering of the voting age is the power to enforce the
Equal Protection Clause, a power found in 5 of the Fourteenth Amendment. For the reasons already given, it
cannot be said that the statutory provision is valid as declaratory of the meaning of that clause. Its validity
therefore must rest on congressional power to lower the voting age as a means of preventing invidious
discrimination that is within the purview of that clause.

The history of the Fourteenth Amendment may well foreclose the possibility that 5 empowers Congress to
enfranchise a class of citizens so that they may protect themselves against discrimination forbidden by the first
section, but it is unnecessary for me to explore that question. For | think it fair to say that the suggestion that
members of the age group between 18 and 21 are threatened with unconstitutional discrimination, or that any
hypothetical discrimination islikely to be affected by lowering the voting age, islittle short of fanciful. | see no
justification for stretching to find any such possibility



[400 U.S. 112, 213] when all the evidence indicates that Congress - led on by recent decisions of this Court -
thought ssimply that 18-year-olds were fairly entitled to the vote and that Congress could give it to them by
legislation. 90

| therefore conclude, for these and other reasons given in this opinion, that in 302 of the Voting Rights Act
Amendments of 1970 Congress exceeded its delegated powers.

B. Residency

For reasons already stated, neither the power to regulate voting qualificationsin presidential elections, asserted
by my Brother BLACK, nor the power to declare the meaning of 1 of the Fourteenth Amendment, relied on by
my Brother DOUGLAS, can support 202 of the Act. It would also be frivolous to contend that requiring States
to alow new arrivals to vote in presidential electionsis an appropriate means of preventing local discrimination
against them in other respects, or of forestalling violations of the Fifteenth Amendment. The remaining grounds
relied on are the Privileges and Immunities Clause of Art. 1V, 2, 91 and the right to travel across state lines.

While the right of qualified electorsto cast their ballots and to have their votes counted was held to be a
privilege of citizenship in Ex parte Yarbrough, 110 U.S. 651 (1884), and United Statesv. Classic, 313 U.S. 299
(1941), these decisions were careful to observe that it



[400 U.S. 112, 214] remained with the States to determine the class of qualified voters. It was federal law, acting
on this state-defined class, which turned the right to vote into a privilege of nationa citizenship. As the Court
has consistently held, the Privileges and Immunities Clauses do not react on the mere status of citizenship to
enfranchise any citizen whom an otherwise valid state law does not allow to vote. Minor v. Happersett, 21
Wall. 162, 170-175 (1875); Pope v. Williams, 193 U.S. 621, 632 (1904); Breedlove v. Suttles, 302 U.S. 277
283 (1937); cf. Snowden v. Hughes, 321 U.S. 1, 6 -7 (1944). Minors, felons, insane persons, and persons who
have not satisfied residency requirements are among those citizens who are not allowed to vote in most States.
92 The Privileges and Immunities Clause of Art. IV of the Constitution is a direct descendent of Art. 1V of the
Articles of Confederation:

"The better to secure and perpetuate mutual friendship and intercourse among the people of the different
States in this Union, the free inhabitants of each of these States, paupers, vagabonds and fugitives from
justice excepted, shall be entitled to al privileges and immunities of free citizensin the several States. . . ."

It isinconceivable that these words when used in the Articles could have been understood to abolish state
durational residency requirements. 93 Thereis not a



[400 U.S. 112, 215] vestige of evidence that any further extent was envisioned for them when they were carried
over into the Constitution. And, as | have shown, when they were substantially repeated in 1 of the Fourteenth
Amendment it was affirmatively understood that they did not include the right to vote. The Privileges and
Immunities Clause is therefore unavailing to sustain any portion of 202.

Theright to travel across state lines, see United Statesv. Guest, 383 U.S. 745, 757 -758 (1966), and Shapiro v.
Thompson, 394 U.S. 618, 630 (1969), is likewise insufficient to require Idaho to conform its laws to the
requirements of 202. MR. JUSTICE STEWART justifies 202 solely on the power under 5 of the Fourteenth
Amendment to enforce the Privileges and Immunities Clause of 1 which he deems the basis for the right to
travel. Post, at 285-287. | find it impossible to square the position that 5 authorizes Congress to abolish state
voting qualifications based on residency with the position that it does not authorize Congress to abolish such
qualifications based on race. Since the historical record compels me to accept the latter position, | must reject
the former.

MR. JUSTICE BRENNAN, MR. JUSTICE WHITE, and MR. JUSTICE MARSHALL do not anchor the right
of interstate travel to any specific constitutional provision. Post, at 237-238. Past decisions to which they refer
have relied on the two Privileges and Immunities Clauses, just discussed, the Due Process Clause of the Fifth
Amendment, and the Commerce Clause. See Shapiro v. Thompson, 394 U.S., at 630 n. 8§; id., at 663-671
(dissenting opinion). The Fifth Amendment is wholly inapplicable to state laws; and surely the Commerce
Clause cannot be serioudly relied on to sustain the Act here challenged. With no specific clause of the
Constitution




[400 U.S. 112, 216] empowering Congress to enact 202, | fail to see how that nebulous judicial construct, the right
to travel, can do so.

C. Literacy

The remaining provision of the Voting Rights Act Amendments involved in these casesis the five-year
suspension of Arizona's requirement that registrants be able to read the Constitution in English and to write
their names. Although the issue is not free from difficulty, I am of the opinion that this provision can be
sustained as a valid means of enforcing the Fifteenth Amendment.

Despite the lack of evidence of specific instances of discriminatory application or effect, Congress could have
determined that racial prejudice is prevalent throughout the Nation, and that literacy tests unduly lend
themselves to discriminatory application, either conscious or unconscious. 94 This danger of violation of 1 of
the Fifteenth Amendment was sufficient to authorize the exercise of congressional power under 2.

Whether to engage in amore particularized inquiry into the extent and effects of discrimination, either asa
condition precedent or as a condition subsequent to suspension of literacy tests, was a choice for Congress to
make. 95 The fact that the suspension is only for five years will require Congress to re-evaluate at the close of
that period. While aless sweeping approach



[400 U.S. 112, 217] in this delicate area might well have been appropriate, the choice which Congress made was
within the range of the reasonable. 96 | therefore agree that 201 of the Act isavalid exercise of congressional
power to the extent it isinvolved in this case. | express no view about its validity as applied to suspend tests
such as educational qualifications, which do not lend themselves so readily to discriminatory application or
effect.

For the reasons expressed in this opinion, | would grant the relief requested in Nos. 43, Orig., and 44, Orig. |
would dismiss the complaint in No. 47, Orig., for faillure to state a claim on which relief can be granted. In No.
46, Orig., | would grant declaratory relief with respect to the validity of 201 of the Voting Rights Act
Amendments as applied to Arizona's current literacy test; | would deny relief in al other respects, with leave to
reapply to the United States District Court for the District of Arizona for injunctive relief in the event it proves
necessary, which | am confident it will not.



Vv

In conclusion | add the following. The consideration that has troubled me most in deciding that the 18-year-old
and residency provisions of this legislation should be held unconstitutional is whether | ought to regard the
doctrine of stare decisis as preventing me from arriving at that result. For as | indicated at the outset of this
opinion, were | to continue to consider myself constricted by recent past decisions holding that the Equal

Protection Clause of the Fourteenth Amendment reaches



[400 U.S. 112, 218] state electoral processes, | would, particularly perforce of the decisions cited in n. 84, supra, be
led to cast my vote with those of my Brethren who are of the opinion that the lowering of the voting age and the
abolition of state residency requirements in presidential elections are within the ordinary legislative power of
Congress.

After much reflection | have reached the conclusion that | ought not to allow stare decisisto stand in the way of
casting my vote in accordance with what | am deeply convinced the Constitution demands. In the annals of this
Court few developments in the march of events have so imperatively called upon usto take afresh hard look at
past decisions, which could well be mustered in support of such developments, as do the legislative lowering of
the voting age and, albeit to alesser extent, the elimination of state residential requirementsin presidential
elections. Concluding, as | have, that such decisions cannot withstand constitutional scrutiny, | think it my duty
to depart from them, rather than to lend my support to perpetuating their constitutional error in the name of stare
decisis.

In taking this position, | feel fortified by the evident malaise among the members of the Court with those
decisions. Despite them, a mgjority of the Court holds that this congressional attempt to lower the voting age by
simple legidation is unconstitutional, insofar as it relates to state elections. Despite them, four members of the
Court take the same view of thislegislation with respect to federal elections as well; and the fifth member of the
Court who considers the legislation constitutionally infirm as regards state elections relies not at all on any of
those decisions in reaching the opposite conclusion in federal elections. And of the eight members of the Court
who vote to uphold the residential provision of the statute,



[400 U.S. 112, 219] only four appear to rely upon any of those decisions in reaching that result.

In these circumstances | am satisfied that | am free to decide these cases unshackled by aline of decisions
which | have felt from the start entailed a basic departure from sound constitutional principle.



APPENDIX TO OPINION OF HARLAN, J. [removed]

FOOTNOTES

[ Footnote 1 ] The Attorney General of the United States, a citizen of New Y ork, is named as defendant. The
jurisdictional basis alleged is Art. 111, 2, which gives this Court original jurisdiction over controversies

[400 U.S. 112, 153] between a State and a citizen of another State. We held a similar suit justiciable and otherwise
within our original jurisdiction in South Carolina v. Katzenbach, 383 U.S. 301, 307 (1966). The parties have not
asked us to re-examine the validity of that ruling, and since the Court has not undertaken to do so, | am content
to sustain jurisdiction on the authority of that decision.

[ Footnote 2 ] In response to inquiries from the Attorney General, Arizona, Oregon, and Texas indicated
willingness to abide by 202 of the Act, governing residency, registration, and absentee voting in presidential
elections and to conform conflicting state laws.

[ Footnote 3 ] The account in the text islargely drawn from J. James, The Framing of the Fourteenth
Amendment (1956) (hereafter James), and to some extent from W. Gillette, The Right To Vote: Politics and the
Passage of the Fifteenth Amendment (1969) (hereafter Gillette), and B. Kendrick, The Journal of the Joint
Committee of Fifteen on Reconstruction (1914) (hereafter Kendrick), as well.

[ Footnote 4 ] "Representatives and direct Taxes shall be apportioned among the several States which may be
included within this Union, according to their respective Numbers, which shall be determined by adding to the



whole Number of free Persons, including those bound to Service for a Term of Y ears, and excluding Indians not
taxed, three fifths of al other Persons.”

[ Footnote 5] Seeinfra, at 209-212, for the text of these provisions, and for discussion of the contention that
they empower Congress to set qualifications of votersin federal elections.

[ Footnote 6 | "The United States shall guarantee to every State in this Union a Republican Form of
Government."

[ Footnote 7 ] E. g., Proclamation of May 29, 1865, 13 Stat. 760 (North Carolina).

[ Footnote 8 ] The texts of the state constitutions are most readily available in F. Thorpe, The Federa and State
Condtitutions (1909). The qualifications imposed by the various States three years later, when the Fifteenth
Amendment was proposed, are presented in tabular form in Hearings on the Voting Rights Bill, S. 1564, before
the Senate Committee on the Judiciary, 89th Cong., 1st Sess., 128-129 (1965).

[ Footnote 9 | James 33.
[ Footnote 10] See Globe 209 (Freedmen's Bureau Bill); Globe 211 (Civil Rights Bill).

[ Footnote 11 | While formally further consideration was postponed until adate in April, six weeks off, Globe
1095, it was generally understood that "April means indefinitely.” 2 Nation 289 (Mar. 1. 1866), quoted in James
87.

[ Footnote 12 ] The only change made in 1 was the addition of the Citizenship Clause by the Senate. Globe
3041. The primary change made in 2 was to condition reduction of representation on denial or abridgment of
the right to vote in certain named elections, rather than to speak generally of denial or abridgment of "the



elective franchise." Ibid. That section now reads. "Representatives shall be apportioned among the several
States according to their respective numbers, counting the whole number of personsin each State, excluding
Indians not taxed. But when the right to vote at any election for the choice of electors for President and Vice
President of the United States, Representatives in Congress, the Executive and Judicial officers of a State, or the
members of the Legidature thereof, is denied to any of the male inhabitants of such State, being twenty-one
years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or
other crime, the basis of representation therein shall be reduced in the proportion which the number of such
male citizens shall bear to the whole number of male citizens twenty-one years of age in such State."

[ Footnote 13] Section 1 of that Act provided in part that "all persons. . . shall have the same right, in every
State and Territory in the United States, to make and enforce contracts, to sue, be parties, and give evidence, to
inherit, purchase, lease, sell, hold, and convey real and personal property, and to full and equal benefit of all
laws and proceedings for the security of person and property, asis enjoyed by white citizens, and shall be
subject to like punishment, pains, and penalties, and to none other, any law, statute, ordinance, regulation, or
custom, to the contrary notwithstanding." Act of Apr. 9, 1866, 1, 14 Stat. 27.

[ Footnote 14 ] In this connection, Professor Fairman's admonition of 20 years ago is even more forceful than it
was when he wrote: "We know so much more about the constitutional law of the Fourteenth Amendment than
the men who adopted it that we should

[400 U.S. 112, 163] remind ourselves not to be surprised to find them vague where we want them to prove sharp.
Eighty years of adjudication has taught us distinctions and subtleties where the men of 1866 did not even
perceive the need for analysis." Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights?, 2
Stan. L. Rev. 5, 9 (1949).



[ Footnote 15] See, e. g., Globe 599 (Sen. Trumbull); Globe 1117 (Cong. Wilson of lowa, quoting Kent's
Commentaries and Bouvier's Law Dictionary); Globe 1152 (Cong. Thayer). There were some, however, who
considered the distinction either nonexistent or too uncertain to be



[400 U.S. 112, 164] a basis for legislation. E. g., Globe 477 (Sen. Saulsbury); Globe 1157 (Cong. Thornton); Globe
1292-1293 (Cong. Bingham). It hardly seems necessary to point out that the jurisprudential concept of
"political" as opposed to "civil" or "natural” rights bears no relation to that class of nonjusticiable issues
perhaps inappropriately known as "political questions." See the opinion of MR. JUSTICE DOUGLAS, ante, at
137-140.

[ Footnote 16 ] See generally Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights?, 2 Stan.
L. Rev. 5(1949), especially at 8-9.

[ Footnote 17 ] The remarks of these three Democrats, Niblack, Boyer, and Rogers, are discussed infra, at 182-
185. Also discussed there are the remarks of afourth Democratic Representative, Phelps, which were delivered
before the start of debate on the proposed Fourteenth Amendment.

[ Footnote 18 | While this provision might seem uselessin light of the Fifteenth Amendment, it was doubtless
intended to prohibit the imposition of property or literacy qualifications which, even though fairly applied,
would have the effect of disfranchising most of the Negroes. The Radicals had sought to prohibit such
gualifications in the Fifteenth Amendment, but were unsuccessful. See Gillette 53, 56-62, 69-72, 76.

[ Footnote 19 | While the history indicates that the supporters of the Fourteenth Amendment would have been
surprised at the suggestion that the Amendment brought qualifications for state office under federa supervision,
officeholding was not the focus of attention during the consideration of the Amendment. Moreover, state



[400 U.S. 112, 168] power to set voter qualifications, unlike state power to set qualifications for office, is explicitly
recognized not only in the original Constitution but in 2 of the Fourteenth Amendment itself. Whether these
distinctions are sufficient to justify testing state qualifications for office by the Fourteenth Amendment isa
matter not presented by these cases. Where the state action has aracial basis, see Anderson v. Martin, 375 U.S.
399 (1964), | am not prepared to assume that the Fifteenth Amendment provides no protection. Despite the
statement in the opinion of MR. JUSTICE BRENNAN, MR. JUSTICE WHITE, and MR. JUSTICE
MARSHALL, post, at 252, | would find it surprising if a State could undercut the right to vote by taking steps
to ensure that all candidates are unpalatable to voters of a certain race. Although an explicit provision on
officeholding was deleted from the proposed Fifteenth Amendment at the eleventh hour, the idea that the right
to vote without more implies the right to be voted for was specifically referred to by supporters of the Fifteenth
Amendment in both Houses of Congress. See Cong. Globe, 40th Cong., 3d Sess., 1425-1426 (1869) (Cong.
Boutwell); id., at 1426 (Cong. Butler); id., at 1629 (Sen. Sawyer).

[ Footnote 20] Hearings, supra, n. 8, at 128-129.

[ Footnote 21] See, e. g., Globe 141-142 (Cong. Blaine); Globe 2766-2767 (Sen. Howard); Globe 2769-2770
(Sens. Wade and Wilson); Globe 3033 (Sen. Henderson).

[ Footnote 22 | The Journal is reprinted in Kendrick, supra, n. 3, at 37-129.
[ Footnote 23 ] The attempts were not altogether successful. See James 108-109.

[ Footnote 24] See generally Kendrick 18-22. For reasons to be developed below, infra, at 197, the report of the
Joint Committee, H. R. Rep. No. 30, 39th Cong., 1st Sess. (1866), is less useful as an indication of the
understanding of the Committee and the Congress than as an indication of the understanding of the ratifying



States.

[ Footnote 25] Owen's account of the Fourteenth Amendment is given in Political Results from the Varioloid,
35 Atlantic Monthly 660 (June 1875).

[ Footnote 26] See James 109-112; Gillette 24; Owen, supra, n. 25, at 666.

[ Footnote 27 ] See the votes on Steven's motion to select the alternative which reduced representation rather
than that which prohibited racial restrictions on the ballot, Kendrick 52; Boutwell's motion to condition
readmission of Tennessee on that State's agreement not to discriminate in its voter qualifications, Kendrick 70;
Stevens motion to strike out the provision of the Owen plan enfranchising Negroes after 1876, Kendrick 101;
and the motion to condition readmission of Tennessee and Arkansas on their having provided impartial male
suffrage, as well as on conforming their laws and constitutions to the requirements of the proposed amendment
(which included Bingham's provision when this motion was made), Kendrick 109. Bingham was not, however,
wholly opposed to Negro suffrage. As chairman of the subcommittee, he reported the equal-rights provision
which would have empowered Congress to provide for equal political rights and privileges, Kendrick 56,
although he was the one who subsequently had that replaced with the first equal-rights provision reported to
Congress. Kendrick 61. As aready noted, the substitute contained substantially identical language, but omitted
reference to political rights and privileges. Bingham also voted for Owen's plan, which would have
enfranchised Negroesin 1876, when it was first presented. Kendrick 85. In February 1867 he moved to
condition readmission of the Southern States on impartial male suffrage as well as on the States ratifying the
Fourteenth Amendment and conforming their laws thereto. Kendrick 123.

[ Footnote 28 | While any guess as to the motives of Bingham and the other members of the committee is sheer
speculation, it is not necessarily true that they believed they were replacing specific language with



[400 U.S. 112, 174] general. The author of the original plan, for one, seems to have taken the opposite view. He
gave the following characterization of 1 some years later: "A declaration who is a citizen: unnecessary, if we
had given suffrage to the negro; since there could be no possible doubt that an elector, native-born, is a citizen
of the United States. Also a specification of the particular civil rights to be assured: out of place, | think, ina
constitutional amendment, though necessary and proper in acivil rights bill." Owen, supra, n. 25, at 666
(emphasis added).

[ Footnote 29 | The proceedings of the Joint Committee are examined in greater detail in the opinion of MR.
JUSTICE BRENNAN, MR. JUSTICE WHITE, and MR. JUSTICE MARSHALL. Pogt, at 257-263. | agree
with their apparent conclusion that the Journal sheds little light on the contemporary construction of the
Fourteenth Amendment. One isleft to do what he can with the two facts noted at the outset of this section: that
of the plans considered by the Joint Committee, all provided either for reduction of representation or for
enfranchisement while none provided for both at the same time; and that the Committee consistently rejected
provisions to enfranchise the freedmen, with the conceivable exception of a plan which was defeated in the
House largely because of the scope of the powersit transferred from the States to the Federal Government.

[ Footnote 30 ] Unless, of course, one adopts a "conspiracy theory" of the history of the Fourteenth Amendment.
Thus far no one has (quite) done so in this context.

[ Footnote 31] "I regret more than | shall be able to tell this House that we have not found the situation [sic] of
affairsin this country such, and the public virtue such that we might come out on the plain, unanswerable
proposition that every adult intelligent citizen of the United States, unconvicted of crime, shall enjoy the right
of suffrage.” Globe 2462.



[ Footnote 32] "I shall, Mr. Speaker, vote for this amendment; not because | approve it. Could | have controlled
the report of the committee of fifteen, it would have proposed to give the right of suffrage to every loyal manin
the country." Globe 2469. "So far as| am individually concerned, | object to the amendment as awhole,
because it does not go far enough and propose to at once enfranchise every loyal man in the country.” 1bid.

[ Footnote 33 ] "The proposition in the matter of suffrage falls short of what | desire, but so far asit goes it
tends to the equalization of the inequality at present existing; and while | demand and shall continue to demand
the franchise for all loyal male citizens of this country - and | cannot but admit the possibility that ultimately
those eleven States may be restored to representative power without the right of franchise being conferred upon
the colored people - | should feel myself doubly humiliated and disgraced, and criminal even, if | hesitated to do
what | can for a proposition which equalizes representation.” Globe 2508.

[ Footnote 34 | "The second section, Mr. Speaker, is, in my judgment, as nearly correct asit can be without
being fully, in full measure, right. But one thing is right, and that is secured by the amendment. Manifestly no
State should have its basis of national representation enlarged by reason of a portion of citizens within its
bordersto which the elective franchise is denied. If political power shall be lost because of such denial, not
imposed because of participation in rebellion or other crime, it isto be hoped that political interests may work
in the line of justice, and that the end will be the impartial enfranchisement of all citizens not disqualified by
crime. Whether that end shall be attained or not, this will be secured: that the measure of political power of any
State shall be determined by that portion of its citizens which can speak and act at the polls, and shall not be
enlarged because of the residence within the State of portions of its citizens denied the right of franchise. So
much for the second section of the amendment. It isnot al that | wish and would demand; but odious
inequalities are removed by it and representation will be equalized, and the political rights of all citizens will
under its operation be, as we believe, ultimately recognized and admitted.” Globe 2511.



[ Footnote 35] "I did hope to see the rights of the freedom completely established . . . . | did hope. . . that we
should have the manhood and magnanimity to declare that men who have wielded the sword in defense of their
country are fit to be intrusted with the ballot. But | am convinced that my expectations, hitherto fondly
cherished, are doomed to some disappointment.” Globe 2537.

[ Footnote 36 | "Thisis astep in the right direction; and although | should prefer to see incorporated into the
Constitution a guarantee of universal suffrage, aswe cannot get the required two thirds for that, | cordially
support this proposition as the next best." Globe 2540.

[ Footnote 37] [If the freed slaves had been added] to the thinking, voting men of the southern States, it would
be just and proper that that addition should be represented in this body. But we all know that such is not the
case. In those States themselves the late laves do not enter into the basis of local representation. . . . "Would it
not be a most unprecedented thing that when this population are not permitted where they reside to enter into
the basis of representation in their own State, we should receive it as an element of representation here.. . . ."
Globe 2464.

[ Footnote 38 | "The second proposition is, in short, to limit the representation of the severa States as those
States themselves shall limit suffrage. ... ". .. And why not? If the negroes of the South are not to be counted
asapolitical element in the government of the South in the States, why should they be counted as a political
element in the government of the country in the Union? If they are not to be counted as against the southern
people themselves, why should they be counted as against us?' Globe 2498.

[ Footnote 39] H. R. 51 "deprived [the southern States] of all inducement for [the] gradual admission [of the
freemen] to the right of suffrage, inasmuch asit exacted universal suffrage as the only condition upon which
they should be counted in the basis of representation at all. . . . | voted against a proposition which seemed to



me so unjust and so injurious, not only to the whites of the southern States, but to the colored race itself. Well,
gr, that amendment was rejected in the Senate, and the proposition, as embodied in the committee's report,
comes before usin avery different form. It is now proposed to base representation upon suffrage, upon the
number of voters, instead of upon the aggregate population in every State of the Union. And as | believe that to
be essentially just, and likely to remedy the unequal representation of which complaint is so justly made, | shall
giveit my vote." Globe 2502. Later, in discussion of 3, which at that time would have

[400 U.S. 112, 180] disfranchised certain rebelsin federal elections, Raymond remarked that the effect would be to
alow "one fifth, one eighth, or one tenth, as the case may be, of the people of these southern States to elect
members from those States, to hold seats upon this floor." 1bid. It is obvious that the possibility of Negroes
voting in these elections did not cross his mind.

[ Footnote 40] "But this House is not prepared to enfranchise all men; the nation, perhaps, is not prepared for it
to-day; the colored race are not prepared for it, probably, and | am sure the rebels are unfit for it; and as
Congress has not the moral courage to vote for it, then put in this provision which cuts off the traitor from all
political power in the nation, and then we have secured to the loyal men that control which they so richly
deserve." Globe 2505.

[ Footnote 41 ] "This amendment will settle the complication in regard to suffrage and representation, leaving
each State to regulate that for itself, so that it will be for it to decide whether or not it shall have a representation
for al its male citizens not less than twenty-one years of age." Globe 2510.

[ Footnote 421 "I have no doubt that the Government of the United States has full power to extend the elective
franchise to the colored population of the insurgent States. | mean authority; | said power. | have no doubt that
the Government of the United States has authority to do this under the Constitution; but | do not think they have



the power. The distinction | make between authority and power isthis: we have, in the nature of our
Government, the right to do it; but the public opinion of the country is such at this precise moment as to make it
impossible we should do it. It was therefore most wise on the part of the committee on reconstruction to waive
this matter in deference to public opinion.” Globe 2532.

[ Footnote 43] "If South Carolina persists in withholding the ballot from the colored man, then let her take the
aternative we offer, of confining her to the white basis of representation . . . ." Globe 2535.

[ Footnote 441 Spalding's speeches are given at Globe 2509-2510. His only remarks addressed to 1 and 2 read:
"Asto the first measure proposed, a person may read it five hundred years hence without gathering from it any
idea that this rebellion ever existed. The same may be said of the second proposition, for it only proposes that,
the bondsmen being made free, the apportionment of Representatives in Congress shall be based upon the
whole number of persons who exercise the elective franchise, instead of the population.” Globe 2509. A month
later, in the debate over the Amendment when it had returned from the Senate, Spalding expressed his views
more clearly: "I say, as anindividual, that | would more cheerfully give my vote if that provision alowed all
men of proper age whom we have made free to join in the exercise of the right of suffrage in this country. But if
| cannot obtain all that | wish, | will go heartily to secure all we can obtain." Globe 3146.

[ Footnote 45 | Longyear's speech is published at Globe 2536-2537. He did not in terms address himself to any
section except the third. However, it is not difficult to read his statement that the proposals of the Joint
Committee disappointed "the expectations of the people" and his personal hopes as having reference to the
absence of any provision on suffrage.

[ Footnote 46 | Shellabarger spoke only briefly, and this in connection with the disfranchising section. In the
course of his remarks he expressed the view that congressional power to regulate voter qualifications in federal



elections was granted by Art. |, 4. Globe 2512.

[ Footnote 47 ] "Why isit that the gentleman from Pennsylvania [Mr. STEVENS] gives up universal suffrage?
Why isit that he and other gentlemen give up universal confiscation? Why is it that other gentlemen give up
universal butchery of that people? It isa compromise of what they call principle for the purpose of saving their
party in the next fall election.” Globe 2506.

[ Footnote 48] "Gentlemen here admit that they desire [federal control over suffrage], but that the weak kneed
of their party are not equal to the issue. Y our purpose is the same, and but for that timidity you would now
ingraft negro suffrage upon our Congtitution and force it on the entire people of this Union." Globe 2530.

[ Footnote 49 ]| "While this [second] section admits the right of the States thus to exclude negroes from voting,
it saysto them, if you do so exclude them they shall also be excluded from all representation; and you shall
suffer 